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EXECUTIVE SUMMARY
The Government of the Republic of Zambia has been encouraging investment in the country by both foreign and local investors through the allocation of land to them. In order to achieve this objective, Government passed the 1995 Land Act which removed restrictions of land holding in Zambia by non Zambians. As a result the country has had a lot of foreign investors. However despite having a lot of foreign investors, the poverty levels are still high, standing at 68%. The economic growth rate too, is not growing as expected infact; it had declined in the year 2005
While the government of Zambia is encouraging allocation of land to foreigners for investment, it is at the same time looking at ways of protecting rights of the indigenous people. Government has no doubt that land owners in customary areas will put their land to more productive use. This way, land as one of the factors of production will be contributing greatly towards poverty reduction in the country. Economic growth will therefore be accelerated in Zambia and the entire continent of Africa will in the final analysis develop.

1.0 INTRODUCTION

Land is the most fundamental Resource in any society because it is the basis of human survival.  It performs basic and fundamental functions that support human and other terrestrial systems such as production of food, fibre, fuel, water or other biotic materials for human use.  In order to ensure that this importance resource is properly administered and managed, the Government of Zambia has been working on the Land Reforms aimed at improving the land delivery process.  Improvement of the land delivery process entails a critical analysis of both leasehold tenure and customary tenure.  It is the conviction of Government that once the land delivery process is improved, the standard of living of the people of Zambia shall also improve.
In addressing the issues of economic development and poverty reduction, the Land administration systems should aim at encouraging investment in land, both foreign and local on one hand and empowering the indigenous people to fully use and utilise land for their survivor and sustainability on the other hand..

This paper therefore presents the Government’s view on the allocation of land for investment with regard to the rights of the indigenous people in relation to poverty reduction and economic growth.

2.0 BACKGROUND

Zambia is a country situated in the Southern part of Africa with the area size of 752,614 square kilometres. The system of Land holding is based on customary tenure and leasehold tenure. Under the current system of tenure, customary land is estimated to be 94 percent and state land is estimated at 6 percent of the total land area of the country.

The existence of a dual land tenure system is a colonial legacy introduced through various Orders in Council by the Colonial administration. The first of this kind was the promulgation of the (Northern Rhodesia (Crown and Native Lands) Order in Council 1928 which created the Crown Lands and Native Reserve Lands for White Settlement and Africans respectively. Due to pressure on land and possibly the quest to attend the needs of the Colonialists and the indigenous people, Northern Rhodesia Native Trust Lands Order in council of 1947 was passed. By virtue of embracing these categories of land, the Territory has Customary, leasehold and Freehold tenure through to independence in 1964.
Post Independence Land Reforms 

At independence Zambia inherited a customary, freehold and leasehold tenure in which administration of customary tenure was subordinate to written law, which applied to Crown land. The system of land administration was not integrated with the land tenure structure of the country. Rights and interests exercisable under the Reserves, Trust Land and State Land remained unchanged. The method of land alienation under Reserves and Trust Lands continued to be managed by traditional customs.
In 1965, the Government appointed a Commission of Inquiry to review the land administration and make recommendations suitable to the needs of the new Republic. The Commission recommended unification and integration of the land administration; simplification of the statutory tenure law; introduction of individual land title registration of customary tenure.

In 1969 the Government amended the Constitution to provide for Compulsory Acquisition of land in public interest. The period between 1970 and 1975 saw the enactment of laws aimed at increasing state control of land transactions to cater for urban settlement needs, such as for control and improvement of housing for low income groups and a number of Acts to provide for the regulation of tenants. These changes did not alter the dual nature of land administration

The Government adopted Socialist policies through Humanism to radically abolish the freehold tenure as from the 1st July 1975 and all land held under freehold prior to this date was converted to 100-year lease and subsequent leases would have a maximum of 99 years. Bare land was deemed not to have value and all land dealings required Presidential Consent.
With the change of Government in 1991, the need to revisit the land administration system arose. This called for the departure from Socialist oriented land administration system to that of “Investor Driven” so that investment could be encouraged in land 
3.0 ALLOCATION OF LAND FOR INVESTMENT
A new legislation called the Lands Act was enacted by the Zambian Parliament in 1995. The passing of legislation to allow non-Zambians to own land has been highly debated. During one of the Parliamentary Debates preceding the enactment of the Lands Act, it was submitted that;
“The government is to remove discrimination against non-Zambians, remove artificial classifications and make land law uniform throughout the Republic of Zambia. The government is to encourage investment in all parts of Zambia and recognise the holding of land under customary tenure as well as facilitate its conversion into leasehold.”

The restriction of non-Zambians from owning land was viewed as a hindrance to foreign investment and economic development. The law currently allows non-Zambians of the following categories to own land in Zambia; 

(i) a permanent resident in the Republic of Zambia,

(ii) an investor within the meaning of the Investment Act,

(iii) a company registered under the Companies Act,

(iv) a statutory corporation created by an Act of Parliament;

(v)  a co-operative society registered under the Co-operative Societies Act;

(vi) a body registered under the Land (Perpetual Succession) Act;

(vii) where the non-Zambian acquires an interest or right arising out of a lease, sub-lease, or under-lease,

(viii) where the non-Zambian acquires an interest or right in land which is being inherited upon death or is being transferred under a right of survivorship or by operation of law;

(ix) a Commercial Bank registered under the Companies Act and the Banking and Financial Services Act;

(x) where the non-Zambian is granted a concession or right under the National Parks and Wildlife Act, and

(xi)  where the non-Zambian has obtained the President's consent in writing under his hand.

The law as it relates to land holding in Zambia today entails that a non-Zambian who qualifies as an investor has the right to own land in Zambia on the same terms and conditions as those applicable to a Zambian. For instance, a foreign investor is granted the same leasehold title as the one granted to a Zambian. The law does not restrict how much land an investor can acquire and there are no special development clauses in the lease granted to an investor compelling him to develop the land before he could assign it to another.

Process of land allocation
The administration of land is done by Government through the Ministry of Lands which is established to carry out the following objectives:

“…to formulate policies and provide guidelines for all, coordinate and monitor allocation of land to the people in the most equitable and efficient manner; to effectively collect revenue on land in order to contribute to government revenue; to provide an accurate, national base and specialised mapping services; to ensure the provision of effective and efficient cadastral services; to provide up-to-date and timely information in order to facilitate expeditious land transactions and enhance public awareness of their rights regarding land; to maintain an efficient and effective administrative support service and continuously develop human resource so that the Ministry provides its services effectively and efficiently.”

In order for the above mentioned objectives to be carried out effectively, the Ministry of Lands is divided into the following three departments namely;

(i) Lands Department

(ii) Survey Department

(iii) Lands and Deeds Registry Department

(iv) Department of Human Resource and administration

Each of these departments plays specific roles ranging from the provision of Policy guidelines in land administration, the identification and allocation of Land to the Surveying and registration of rights and interests in land. 

In addition to the aforementioned departments, there are statutory bodies or institutions that have relevance in the process of land alienation. These institutions are to be supervised or managed by the Ministry and they include: the Agricultural Lands Board; the Compensation and Advisory (Land Acquisition) Board; the Survey Control Board; the Land Development Fund and the Lands Tribunal. 

The Lands Department
The Lands Department is established under the Ministry of Lands and it is headed by the Commissioner of Lands. The Lands Department is centralised in Lusaka where its principal office is found. There are, however, Lands Department offices established in all the nine Provinces although there are no Lands offices at District level.
 

The Lands Department deals with land identification and allocation, and the Commissioner of Lands exercises the power to make grants and dispositions of land as well as execute State leases on behalf of the President in whom land is vested. This authority is specifically bestowed on the Commissioner of Lands by the President through derivation of delegation under the Statutory Functions Act.
 By virtue of the provisions of the Statutory Functions Act, the President delegated his powers and functions of land alienation, through a Statutory Instrument,
 to a public officer for the time being holding the office or executing the duties of the Commissioner of Lands. 

Survey department

The Survey Department is established pursuant to the provisions of the Land Survey Act.
 The department is established to carry out activities relating to mapping and cadastral surveying. The Survey Department is headed by the Surveyor-General who is a land surveyor and a public officer. With regard to the powers and functions of the Surveyor-General, the Act provides that: 

“subject to the general or special directions of the Minister, the Surveyor-General shall:

(a) Supervise and control the survey and charting of land for the purposes of registration;

(b) Take charge of land and preserve all records appertaining to the survey of parcels of land which have been approved;

(c) Direct and supervise the conduct of such trigonometrical, topographical and level surveys, and such geodetic and geophysical operations as the Minister may direct;

(d) Take charge of and preserve the records of all surveys and operations carried out under paragraph (c); and

(e) Supervise the preparation of such maps as the Minister may direct from the data derived from any surveys and the amendment of such maps and generally administer the provisions of this Act.”
   

The department also deals with the marking of international and internal boundaries. Internal boundary marking involves the clearing of borders between Chiefdoms, Districts, Constituencies and Provinces to minimise conflicts between them.

Similarly, the department deals with the demarcating of reserves such as Forest Reserves and National Parks. These are marked and surveyed for clarification and for better controls and limitation of encroachments. 

Some of the challenges being faced by the department relate to its capacity and ability to clearly mark and maintain international boundaries which are prone to encroachments and cross border settlements in places resulting into conflicts; there is also non-adherence to the agreement of the Joint Permanent Commissions on International Boundaries. The department has not done much of sensitisation on the awareness and respect on the position of International Boundaries by persons living along the borders.

In the country today, Chiefs and village boundaries are not clearly defined and marked on the ground and this often leads to conflicts between Chiefs villages particularly over jurisdictions, pastures and other common resources. 

Lands and Deeds Registry Department
The Lands and Deeds Registry is established pursuant to section 3 of the Lands and Deeds Registry Act.
 The department is headed by the Chief Registrar of Lands and Deeds whose qualification by practice has been a lawyer. The Chief Registrar performs certain statutory functions which include the registration of rights and interests in land as well as the issuance and registration of certificates of title.
 

In the current establishment of the department, there are only two Lands and Deeds Registries in the country one situated at Ndola and the other one at Lusaka.  The registration of documents relating to land has not been decentralised to Provincial or District level.

The law on registration of land rights in Zambia suggests that registration is compulsory and any unregistered interest is not recognised. In this regard, failure to register any document required to be registered by law renders the documents null and void.
 

But considering that there are only two registries in the country, it is sometimes expensive to register one’s interest in land. When it becomes difficult to register land, it is often likely that most of parcels of land in the country will remain unregistered and informal for a long time. It has been observed by learned authors that;

“Compulsory registration, however, cannot work successfully without some means of enforcement and this is often lacking in low-income countries. Enacting a rule that registration is compulsory will often merely promote a movement back to informality if people feel that it costs too much to comply with the law.”
 

Another challenge in the effective registration of documents is caused by the requirement that “any person who is not a barrister or solicitor [advocate] and transacts any business under the Lands and Deeds Registry Act for and on behalf of any other person for a fee or reward shall be guilty of an offence.”
 Further, the regulations under the Act stress the point further by providing that no document relating to land other than a State Grant of land shall be registered by the Registrar unless it is presented for registration by some person interested thereunder or by a legal practitioner practising in Zambia and having an office or place of business there.

It is therefore not uncommon to find informal land transactions that have remained unregistered and therefore unrecognised at law. This is due to the fact that the strict requirements of the law relating to registration of interests in land disadvantage a lot of ordinary people who cannot either understand the procedures involved in order for them to undertake the exercise on their own or cannot afford to pay the normally exorbitant professional fees charged by practising lawyers.  However, the advantages of registering land outweigh the cost and ignorance that hinders effective land transactions. 
Department of Physical Planning
The Department of Physical Planning and Housing is established under the Ministry of Local Government and Housing headed by the Director of Physical Planning and Housing whose functions are stipulated under the Town and Country Planning Act.
  The Director is in charge of town and country planning as a strategic planning authority to exercise the functions that the Minister may delegate under the Act.
The challenges facing the department include lack of up-to-date national land use plan; the restriction of planning control and use guidelines to urban and industrial settlements to the exclusion of rural settlements and other land use practices as well as the inadequate planning and enforcement of land use planning, controls and restrictions by local authorities. Others are the lack of coordinated approaches to land use planning and the lack of compliance by land users.

It is evident that the functions relating to land use planning are critical to having a sound land administration system. These functions are closely linked with land survey and land allocation such that the department should not be separable from the Ministry responsible for land administration.
Customary land and indigenous rights
Customary tenure is not expressly defined in the Lands Act but the Act provides for the recognition of customary tenure as a form of landholding in the country. Customary land is taken to constitute all land that was previously or before the commencement of the Lands Act referred to as Reserve land and Trust land. In terms of size, Reserves and Trust lands constituted 27,297,500 hectares (36 per cent) and 43,447,900 hectares (58 per cent), which is about 94 per cent
 of the total landmass of Zambia respectively.
 Since the enactment of the Lands Act of 1995, Reserves and Trust Lands are now referred to as customary land and the system of landholding is referred to as customary tenure.

Recognition of customary tenure
The Lands Act of 1995 recognises the continuation of customary tenure. It provides that;

“…every piece of land in a customary area which immediately before the commencement of the Lands Act was vested in or held by any person under customary tenure [Reserves and Trust land] shall continue to be so held and recognised and any provision of the Lands Act or any other law shall not be so construed as to infringe any customary right enjoyed by that person before the commencement of the Lands Act.”

This means that although customary tenure appears informal in most respects, it is however, a legally recognised system of landholding in Zambia. The law further provides that;

“the rights and privileges of any person to hold land under customary tenure shall be recognised and any such holding under the customary law applicable to the area in which a person has settled or intends to settle shall not be construed as an infringement of any provision of this Act or any other law except for a right or obligation which may arise under any other law.”

This entails that customary tenure is just as important as leasehold tenure in terms of its protection of rights and interests of landholders to a greater extent. However, when land has become subject to leasehold title, the customary rights cease to exist on that piece of land.

The role of Chiefs under customary land
There is a common belief among most traditional chiefs that customary land is vested in them.
 While it is appreciated that chiefs play an important role in the administration of customary law, their position in land alienation is purely administrative.

The involvement of the Chief in the conversion of land from customary to leasehold is expressed in the Lands Act.  The Chief is further and expressly given powers to consider applications and give or refuse consent. The Lands Act provides that, 

“…any person who holds land under customary tenure may convert it into a leasehold tenure not exceeding ninety-nine years on application… [and such] conversion of rights from a customary tenure to a leasehold tenure shall have effect only after the approval of the chief... in whose area the land to be converted is situated….”

Sub-section 3 of this section further provides that, 



“Except for a right which may arise under any other law in Zambia, no title, other than a right to the use and occupation of any land under customary tenure claimed by a person, shall be valid unless it has been confirmed by the chief, and a lease granted by, the President.”



The effect of the foregoing provisions is that the Chief is understood to constitute an institution that should be consulted in the conversion of land from customary tenure to leasehold.

Conversion of customary rights to leasehold
The Lands Act provides for the conversion of land held under customary tenure to leasehold tenure. Thus, the law provides that;

“notwithstanding the recognition and continuation of customary tenure, any person who holds land under customary tenure may convert it into a leasehold tenure not exceeding ninety-nine years on application, in the manner prescribed, by way of a grant of leasehold by the President; or by way of any other title that the President may grant or by any other law.”

The law further provides that;

“a person who has a right to the use and occupation of land under customary tenure; or using and occupying land in a customary area with the intention of settling there for a period of not less than five years; may apply, to the Chief of the area where the land is situated for the conversion of such holding into a leasehold tenure.”

Conflict of authority and interest in the alienation of customary land
The conflict arises from the fact that all land in the country is vested in the President and yet, the Lands Act presupposes that the President cannot alienate land in a customary area without the chief’s approval. 

The other possible conflict to be analysed is what should happen in instances where the interests of the chief and the subjects are in conflict? Whereas the Act recognises the rights of the person occupying land in a customary area, it however, only recognises the Chief and the Local Authority as bodies that should make recommendations to the Commissioner of Lands. The protection of individuals or subjects occupying customary land leaves much to be desired as their interests are not expressly brought to the attention of the President. This, to a greater extent, would not prevent displacements in cases where both the Chief and the Local authority have consented.

Similarly, where there is a conflict between the Chief and the Local authority in the area on a matter of land alienation, the Act is silent as to whose interest should prevail. It is however proper to construe that the President may intervene as the ultimate authority in whom land is vested. 

Moreover, despite having a role to play in the land alienation process as enshrined under the Lands Act, most Chiefs today are not conversant with their powers, jurisdiction and authority over land in their areas. The conversion of customary tenure to leasehold has been suspiciously welcomed by traditional chiefs as they feel they have successfully held land on behalf of their subjects and the introduction of leasehold tenure would not bring anything good to their areas.
It is also clear that the nature of African customary law is far from being democratic and inclusive in the process of land alienation. When a traditional chief has made a decision, it is unlikely that his subjects would openly challenge it. This scenario may lead to land allocations being done by the chief for his own personal benefit and not of his subjects. There is no statutory control on how chiefs should administer customary land, and therefore, personal abuses and corrupt practices are not checked under this system.

It is critical at this point to review the continued co-existence of customary tenure and the leasehold tenure. Traditional chiefs have no capacity currently to administer customary land in an economical way due to the absence of technocrats in land planning, surveying, land alienation and land registration. Customary tenure should be redesigned in terms of both the institutional and legal framework that would make land in these areas accessible.

3.0 INVESTEMENT IN LAND AND POVERTY REDUCTION

The driving force in converting customary land to leasehold appears to be championed by Government’s desire to make more land formal and registrable. However, some villagers are reluctant to do so because once land has been converted; they will be subjected to paying ground rent and also subject to leasehold conditions. Breach of these conditions would invariably lead to repossessions and may render the majority of villagers landless. It is for this reason that the Government of Zambia has seen it necessary to continue recognising customary tenure in its new draft Land Policy
Zambia has had a number of foreign investors acquiring land for investment especially agriculture. The question that arises is “has the release of land to investors helped reduce poverty in the country?” As already stated the poverty incidence is still high; standing at 68%. The overall growth rate of the economy in the country is declining. For example, the growth rate in the year 2004 was 5.4 while in 2005 it was 5.1 despite a lot of land having been released on Title to investors both Foreign and Local. 
The desire by Government to attract investment in land is yet to yield any fruitful results in the sense that most investors who come to conduct business in the country wish to settle in urban areas and in areas with existing infrastructure. This has left rural and customary areas still walloping in abject poverty.
Since the Government has attempted to have a humanistic approach to land administration and capitalistic or investor friendly land administration regimes, both with no tangible benefits to the economy, it is necessary that a land policy with accompanyin legislation and institutional framework to be put in place to address the land administration question.

4.O CHALLENGES
Lack of National Land Policy document

Duplicity of functions to due to too many institutions to administer land

The Legal framework is weak and redundant to deal with land administration issues

Problems associated with Customary administration of Land

WAY FORWARD

In a quest to administer land for poverty reduction and economic growth, Government has decided to come up with a land Policy that would take into account the following policy measures:

(a) Recognise the rights of land users by defining these rights through formal survey and registration so that everyone, irrespective of social status, gender or origin can have similar rights to land;

(b) Ensure that non-citizens and foreign companies are regulated in acquiring land in  customary areas; 

(c) Continue to sensitise the public on the advantages of individual ownership of land through leasehold or customary tenure to improve the security of investments t; and 

(d) Ensure that land is alienated on the basis of capability and use.

(e) Introduce measures to encourage leasing land by foreign investors and residents.

(f) Encourage Zambians to go into joint ventures with foreign investors as they will be contributing land towards such ventures.

This way, it is expected that poverty will be seen to be reducing as land shall be properly utilized. It is however worthy mentioning that, in order for tangible results to be achieved from land, basic infrastructure such as communication and transport, electricity water etc will have to be provided. Provision of such infrastructure will encourage the locals to put their pieces of land to good use.

While the government of Zambia is encouraging allocation of land to foreigners for investment, it is at the same time looking at ways of protecting rights of the indigenous people. Government has no doubt that land owners in customary areas will put their land to more productive use. This way, land as one of the factors of production will be contributing greatly towards poverty reduction in the country. Economic growth will therefore be accelerated in Zambia and the entire continent of Africa will in the final analysis develop.

4.0 CONCLUSION
The problems associated with land tenure in Africa could be attributed largely to institutional, legal and political failure to redesign the tenure arrangements to suite the needs of societies. Most pieces of land legislations in African are a product of historical accidents and a colonial remnant. Most of the developing countries in the African region do not have comprehensive human settlement, agricultural and land use legislations. Numerous piecemeal and ad hoc ordinances and codes attempt to regulate the acquisition, development and use of land in the urban and rural areas. Land administration policies and legislations in force are old, obsolete and not effective. They neither serve the present needs nor respond to changing conditions. The Acts are rudimentary, and do not require comprehensive land use decisions. In short, land policies and legislation in most of the African countries is linked to these factors: their colonial roots; their need to be brought up to date; and their necessity to be made relevant and responsive to the problems and potentials of the African environment. Land administration institutions operate within their statutory framework and often without much co-ordination and co-operation and often with overlapping powers, functions, and jurisdictions.
Having analysed the system of allocation of land for investment and poverty eradication, there is need for land policies and laws to be put in place that would bring about well-structured legal and institutional framework that ensures that land is properly planned, surveyed, alienated and registered.  The tenets of orderly land administration should be applied to land under customary tenure so that people’s access to land is encouraged and security of tenure guaranteed. 
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