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Although potentially part of the solution for improved waste management and pollution control, the existing legal framework addressing waste management and pollution control is unnecessarily complicated and scattered in a variety of statutes and regulations.  On the other hand, many components are simply not regulated at all.  Many existing statues and regulations are of South African origin and are no longer appropriate in an independent Namibia.  As summarised by Enact (1999), most of these statues were enacted prior to modern understanding of environment with its inter-connected ecosystems and before development of modern environmental monitoring and management techniques.  Moreover, there is a lack of clarity as to which legislation applies and to which ministry or agency is responsible for particular issues.  The legislative approach is outdated, fragmented and sectoral rather than integrated, with little opportunity for public participation.  The draft Pollution Control and Waste Management Bill is designed to address these existing deficiencies and consolidate the legal framework while addressing related institutional fragmentation. 

At least eight government ministries deal with waste management and pollution control: 

· Ministry of Environment and Tourism (MET),

· Ministry of Health and Social Services (MHSS), 

· Ministry of Agriculture, Water and Rural Development (MAWRD), 

· Ministry of Works, Transport and Communications (MWTC), 

· Ministry of Mines and Energy (MME), 

· Ministry of Trade and Industry (MTI), 

· Ministry of Regional and Local Government and Housing (MRLGH), and 

· Ministry of Fisheries and Marine Resources (MFMR).  

Waste water and sewage, while managed by local authorities, tends to fall between the mandates of MHSS and MAWRD in terms of oversight.  To date, regional government has not been directly responsible for waste management and pollution control.  As decentralisation proceeds, MRLGH will become responsible for coordination of activities previously undertaken by the Directorate of Rural Water Supply, Department of Water Affairs, in MAWRD, including sanitation.  The MRLGH has already drawn up Model Sewage and Drainage Regulations (of 21 May 1996) for use by local authorities.  In a country-wide survey done for this project, 9 out of 29 authorities stated that they complied with these regulations.  However, overall there are no formal mechanisms to ensure coordination or even information exchange among relevant institutions or agencies, a deficiency which is being addressed by the draft Pollution Control and Waste Management Act. 

Proclaimed municipalities have traditionally been the institutions responsible for waste management and for provision of sanitation in terms of water-borne sewage systems.  Few older towns, with the exception of Windhoek, have effective waste management systems and this responsibility is often undertaken by untrained staff.  Many newly proclaimed towns also lack trained staff, efficient systems or suitable disposal sites. 

Water-borne sewage systems managed by local authorities in Namibia are usually based on evaporation ponds overseen by the Department of Water Affairs and for which exemption permits are granted.  Exemption permits allow the authority to release wastewater into the ground below the evaporation ponds in a controlled manner.   The system is not rigorously controlled, however, as evaporation from the evaporation ponds is greater than wastewater inflow in most instances and during most of the year.

Rural communities are often left to manage their own solid waste, if it is managed at all.  This usually entails clearing of a site where refuse is dumped and burned to reduce its volume, and sometimes compacted and covered with soil if there is a bulldozer to do so.    In many instances these sites are not fenced or controlled in any way.  

Recently the private sector has taken on a higher profile role in solid waste management, in conjunction with municipalities and in their own right.  Private companies and individuals (one-man contractors or ‘OMCs’) may be contracted by local authorities to pick up litter, collect waste and transport it to disposal sites, or to establish and manage waste disposal sites.  This occurs in 20 of 30 local authorities that were sampled country-wide.  Independent private sector companies are mainly involved in recycling the more lucrative components of waste.

Waste management and pollution control falls under the authority of government ministries, municipalities, and on a small scale, individuals.  The draft Pollution Control and Waste Management Act would establish an integrated approach.  This would involve drawing together the waste management and pollution control functions from all concerned ministries so that they could be administered and managed in an integrated fashion.  This currently ‘missing’ functional grouping would administer and enforce the Act and serve to coordinate functions of the various authorities and institutions currently carrying out portions of waste management and pollution control.    

Prior to independence in 1990, waste management and pollution control received limited attention throughout Namibia.  Proclaimed towns usually had an excavated landfill site, managed to a greater or lesser degree, with Windhoek setting the example.  Incinerators were installed at larger hospitals to handle critical medical waste, most operating inefficiently and ineffectively, while other hazardous waste, mainly medical or agricultural in origin, was largely ignored.  New, large mines developed waste management systems while older ones addressed critical issues only, if at all.  A permit system controlled groundwater pollution from point sources such as tanneries and waste-water evaporation ponds.  Existing legislation was inadequate, fragmented and outdated while there were overlaps or gaps among institutional responsibilities.  Pollution prevention and waste minimisation was largely ignored.  
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EXECUTIVE SUMMARY

An adequate legal framework is an essential pre-requisite for effective pollution control and waste management.  This baseline review contains an analysis of Namibia’s legal and institutional framework for pollution control and waste management as well as Namibia’s obligations under international law. 

Most of Namibia’s legal and institutional framework for pollution control and waste management is contained in a number of pre-independence statutes applied during the period of South African rule. In practice, however, due to the manner in which South African statutes were applied, particularly in the period after 1977, it can in practice be difficult to determine which laws or parts are currently in force in Namibia. 

The principal text dealing with water pollution is the Water Act of 1956 although  provisions relevant to water pollution are also to be found in the rather outdated 1919 Public Health Act and in municipal drainage regulations.  While the Atmospheric Pollution Ordinance of 1976 contains a number of relatively detailed provisions on air pollution, it has not been fully implemented in Namibia and is of relatively little effect. 

Apart from a few minor references in the 1919 Public Health Act, Namibia has no legislation on waste management and while the Hazardous Substances Ordinance could be applied to hazardous waste if such waste contained substances classified as hazardous in accordance with its provisions, no such classification has taken place in Namibia. Consequently, the management of hazardous waste is un-regulated. 

Several provisions on pollution control and waste management are contained in sectoral legislation, such as mining and petroleum legislation, although these are likely to offer little practical protection to the environment. 

Namibia is party to a number of international agreements relating to pollution control and waste management including the Montreal Protocol and the Basel Convention.  It does not appear that Namibia is currently fully in compliance with its obligations under international law.

The conclusions of this report are that Namibia’s legal framework for pollution control and waste management is outdated, fragmented and incomplete and that it is in need of fundamental revision.

1. INTRODUCTION

An adequate legal framework is an essential pre-requisite for effective pollution control and waste management. This report contains an analysis of Namibia’s existing legislation, policies and institutional arrangements for pollution control and waste management as well Namibia’s obligations under international law. It has been prepared by independent legal consultants EnAct International under the auspices of the Environmental Legislation Project and represents the first stage in a process which it is anticipated will lead to new legislation being proposed by the Ministry of Environment and Tourism. This report focuses on the existing situation. Initial proposals for legislative reform will be set out separately in a consultation paper. 

In accordance with the terms of reference, this report does not deal with environmental health issues (such as environmental issues in the workplace or within buildings), radiation and radioactive waste or marine pollution from vessels.  It has been prepared on the basis of a desktop analysis of existing legislation followed by a short fact-finding mission to Namibia in May 1998, during the course of which meetings were held with government officials as well private sector and NGO stakeholders.
 

This report is set out in eight sections including this introduction. Section two contains an introduction to Namibia’s legal system, while section three contains describes pollution control and waste management in Namibia. Section four deals with water and air pollution legislation, while waste legislation is the subject of section six. Section seven considers several sectoral laws which contain provisions on pollution control and waste management. Namibia’s obligations under international law are the subject of section seven, while the final section, section eight, draws a number of conclusions and addresses the implications of these.

2.
  NAMIBIA’S LEGAL SYSTEM

2.1
The Constitution


The 1990 Constitution is the supreme law of Namibia
 and provides inter alia for the establishment of the main organs of state, namely the Executive, the Legislature and the Judiciary, as well as guaranteeing various fundamental rights and freedoms. Legislative power is vested in the elected National Assembly which can pass laws with the assent of the President and subject to the powers and functions of the second chamber, the representative National Council.

Chapter 11 of the Constitution deals with Principles of State Policy. Provisions relating to the environment are contained in article 95, which is entitled ‘Promotion of the Welfare of the People’.  This article provides that: 

‘The State shall actively promote and maintain the welfare of the people by adopting, inter alia, policies aimed at the following:…. 

(l) maintenance of ecosystems, essential ecological processes and biological diversity of Namibia and utilization of living natural resources on a sustainable basis for the benefit of all Namibians, both present and future;  in particular, the Government shall provide measures against the dumping or recycling of foreign nuclear and toxic waste on Namibian territory.’

It is important to note that article 95 does not create legally enforceable rights, but instead acts as a guide to Government policy regarding the enactment and application of legislation.  This is made clear in article 101 of the Constitution, which states:



‘The principles of state policy contained in this Chapter shall not of and by themselves be legally enforceable by any Court, but shall nevertheless guide the Government in making and applying laws which give effect to the fundamental objectives of the said principles. The Courts are entitled to have regard to the said principles in interpreting any laws based on them.’

Nevertheless, article 95 (l) suggests that a relatively high level of environmental protection is called for in respect of pollution control and waste management. It also has clear implications as far as future legislation on the import of foreign nuclear and toxic waste is concerned. Although the article does not explicitly call for a total ban on all such imports, such a meaning is arguably implicit. 

2.2 Customary law and common law 

Apart from formal laws enacted by the National Assembly, otherwise known as statutes, other sources of law in Namibia include customary law and the common law. Article 66 of the Constitution provides that both the customary law and the common law of Namibia in force on the date of independence remain valid to the extent to which they do not conflict with either the Constitution or any other statutory law.  

However, neither customary law, which includes the law of traditional communities, or the common law, which is contained in the principles found in earlier decisions of the courts, contain many provisions which are relevant to pollution control and waste management. For example, Namibian common law is based primarily on Roman and Roman-Dutch legal principles (and to a lesser extent on Anglo-American principles) which were developed several centuries ago at a time when pollution was not the issue that it is today. For this reason, there is very little in the common law to assist in pollution control. The few common law remedies that do exist, such as actions in nuisance and delict (or tort), are private law remedies; that is, they are enforceable by individuals rather than the state. They are based principally on damage or harm to immovable private property ownership rights. In such actions, a claimant is seeking to remedy harm to those private property rights rather than to the environment itself. The limitations of such common law remedies arise where there is no person able or willing to take action in respect of their land, or of unowned land, or state land and/or where there is no viable defendant, for example, where the polluter has become insolvent or has simply disappeared. In addition, such remedies are only available after pollution damage has occurred. For that reason, in Namibia as elsewhere, the legal framework for pollution control and waste management is to be found mostly in statute law, most of which pre-dates Namibia’s independence.

2.3
Historical background
While a number of pre-independence laws were expressly repealed by section 112 of the Constitution, in accordance with article 140 of the Constitution, all other laws in force immediately before the date of independence remain in force until they are repealed or amended by new legislation or until they are declared unconstitutional by a competent court. However, while this basic proposition is clear, in practice, for reasons which are largely historical, the issue as to precisely which laws were in force prior to Namibia’s independence is rather more complex. 

A German colony between 1884 and the end of the First World War, South West Africa, as pre-independence Namibia was known, was placed under the administration of South Africa in 1920 pursuant to a League of Nations mandate. On 27th October 1966, the United Nations, as the successor to the League of Nations, passed General Resolution 2145 (XI) ending South Africa’s mandate. However, acting in defiance of this resolution, South Africa continued to occupy Namibia until independence in 1990.

Throughout the period between 1920 and 1990, South Africa administered the territory of Namibia and enacted legislation applicable to it. It is arguable that once South Africa's mandate was ended in 1966, it ceased as a matter of international law to have the legal right to promulgate laws in respect of Namibia and that any such South African laws are therefore not binding on Namibia.  However, in practice South African laws relating to pollution control and waste management passed after 1966 are still applied in Namibia. Furthermore they have never been declared invalid. For the purposes of this report, it will be assumed that the de facto position is that these laws are valid.

In 1977 the South West Africa Constitution Act
 was amended
, as a result of which the office of the Administrator-General was created. In addition, the amended Act provided that South African laws promulgated and amended from that time would only become applicable in Namibia if the Administrator-General specifically declared them to apply in accordance with the statutory transfer process.
 South African laws so decreed still apply in Namibia unless repealed by the post-independence legislation (or declared unconstitutional by a competent court).
 
In summary: (1) all South African laws promulgated between 1920 and 1966 are de jure valid (that is, of binding force and effect) unless repealed by the post-independence legislation (or declared unconstitutional by a competent court); (2) while South African laws enacted between 1966 and 1977 may arguably be invalid under international law, in practice they apply and are valid unless repealed by post-independence legislation (or declared unconstitutional by a competent court); and (3) South African laws and amendments to earlier laws passed in the period 1977 to 1990 are not of binding force and effect unless specifically declared so by the Administrator-General in accordance with the statutory transfer process. 

2.4
The statutory transfer process
Namibia did not have its own government printer until independence. Prior to that, South West Africa
 relied on the South African government printer, which simply provided copies of the texts of laws as they applied in South Africa.  Therefore, a simple perusal of these texts does not of itself reveal whether these laws also applied to South West Africa, or by extension, whether they apply today in Namibia. Instead it is necessary to know whether such texts have been correctly transferred, which in turn calls for an understanding of the statutory transfer process.

Following the 1977 amendment of the South West African Constitution Act and the establishment of the office of the Administrator-General, the administration of some of the South African statutes applicable in South West Africa was transferred from South African Government departments to the Administrator-General.   
Although some of these transfers were made by Proclamations of the State President of South Africa, most were effected by ‘Transfer Proclamations’ promulgated by the Administrator-General.  Each of these Transfer Proclamations applied to all South African statutes administered by a specific South African Government department.  Any exceptions to the general transfer of powers from the department in question were listed in the relevant Transfer Proclamation.

Most of the individual Transfer Proclamations refer to the ‘General Proclamation’ which is the Executive Powers Transfer (General Provisions) Proclamation, 1977 (AG. 7/1977, as amended).  The General Proclamation set out the mechanics of the transfer of powers. Sub-section 3(1) of the General Proclamation contained the core of the administrative transfer process.  It stated that any reference to the ‘Minister’, the ‘Minister of Finance’, the ‘State President’, ‘Parliament’ or the ‘Government of the Republic’ was to be construed as a reference to the Administrator-General, while a reference to the ‘State’ should be construed as including a reference to the Administrator-General.  A reference to the ‘Republic’ was to be construed as a reference to the territory of South West Africa, and a reference to the ‘Government Gazette of the Republic’ was to be construed as a reference to the Official Gazette of South West Africa.

If a statutory instrument was exempted from the operation of section 3(1) of the General Proclamation, then the administration of the instrument was not transferred to South West Africa
. Transfer proclamations that did not actually refer to the General Proclamation followed a similar pattern.  

If the administration of a statute was transferred to South West Africa by the General Proclamation, section 3(5) of the General Proclamation (as inserted by AG. 10/1978 and amended by AG. 20/1982) had the effect of “freezing” the statue as it stood at the date of transfer.

Section 3(5) of the General Proclamation, as amended, states:

‘No Act of the Parliament of the Republic –

(a) which repeals or amends any law-

(i) passed by Parliament and which applies in the Republic as well as in the territory; and

(ii) of which any or all the provisions are administered by or under the authority of the Administrator-General or the Council of Ministers in terms of a transfer proclamation or any other law; and

(b) which is passed after the commencement of such transfer           proclamation or other law

shall, notwithstanding any provision of a law referred to in paragraph (a) or any other law passed     after the commencement referred to in paragraph (b) that the law referred to in paragraph (a) or any amendment thereof applies in the territory, apply in the territory, unless it is expressly declared therein or in any other law that it shall apply in the territory.’

The effect of this section was that blanket provisions predating the transfer, such as the frequently-used formula ‘This Act, and any amendment thereof, shall also apply in the territory of South West Africa’, no longer operated to make South African amendments to the Act automatically applicable to South West Africa.  Amendments to the statute in South Africa subsequent to the date of the relevant transfer proclamation were applicable to South West Africa only if the amending Act, or some other law passed subsequent to the date of transfer, expressly made the amendment applicable to South West Africa and there was a corresponding transfer proclamation.  Similarly, if a statute that had been transferred to South West Africa was repealed in South Africa, the repeal was not applicable to South West Africa unless the repealing Act expressly stated that it also applied to South West Africa and the Administrator General had deemed it to be applicable. 

By virtue of section 3(4) of the General Proclamation rules, and regulations issued under a statute which had been transferred to South West Africa did not apply to South West Africa unless this was explicitly stated. If subsequent rules and regulations were made applicable to South West Africa through this procedure, then their administration was transferred to South West Africa in the same way as the administration of the enabling Act. 
 

In conclusion, the complexities of the transfer process mean that it can be difficult even for legal professionals to determine precisely which legislation, including legislation on pollution control and waste management is currently in force in Namibia.

3.
POLLUTION CONTROL AND WASTE MANAGEMENT IN NAMIBIA
3.1      Introduction

Namibia is not a heavily industrialised country. Approximately 70% of the population live in rural districts and are dependent on agriculture for their living
.  Industrial activity is centred on the larger urban areas such as Walvis Bay and, to a lesser extent, Windhoek. 

A ‘State of the Environment Report’ has not yet been prepared for Namibia and consequently there is a lack of background technical information on pollution ‘hot spots’ and waste management issues. Nevertheless it appears that the main point-sources of pollution are a number of tanneries scattered around the country, the cement works at Otjiwarongo, the copper smelter at Tsumeb (although its owners are currently in provisional liquidation), a number of hospital incinerators, the Van Eck coal fired power station in Windhoek and industrial operations in Walvis Bay. In addition, offshore oil drilling and mining activities (and related preliminary processing operations) appear to be other major actual or potential sources of pollution (as well as being significant waste generators). Petrol service stations and commercial premises in urban areas are also sources of pollution, albeit on a smaller scale.  In addition there are threats about diffuse pollution from the use of pesticides, including DDT, and agricultural activities.

The main methods of disposing of waste in Namibia are incineration and dumping in landfill sites. In principle, waste management, including waste disposal, is only an actual or potential source of pollution or environmental damage if it is not carried out correctly. Both of the main waste disposal routes used in Namibia have the potential to cause damage to the environment. For example, if not properly carried out, incineration can lead to the emission of harmful pollutants to the air while poorly sited and inadequately engineered land-fill sites can contaminate groundwater through leachate. In the case of more hazardous or toxic wastes the threats to the environment can be amplified accordingly.

3.2         Institutional arrangements for pollution control and waste management

At present there is no comprehensive statute which deals with pollution control and waste management. Instead, as will be seen, the legal framework for pollution control and waste management is contained in a number of statutes. Direct or indirect responsibility for the implementation of these statutes is held by various different ministries and agencies. 

At the ministerial level, these include: the Ministry of Health and Social Services; the Ministry of Agriculture, Water and Rural Development; the Ministry of Works, Transport and Communication; the Ministry of Mines and Energy , the Ministry of Trade and Industry, the Ministry of Fisheries and Marine Resources and the Ministry of Regional and Local Government and Housing. Local authorities are also responsible for enforcing certain laws. 

There are, currently, few formal mechanisms to promote co-operation and between the various responsible agencies at the ministerial level.
 Similarly, there is at present apparently little formal networking between the municipal health departments of Namibia’s 28 urban and peri-urban communities although it is anticipated that this situation may be remedied by the proposed Regional Council Act. 
 

At the same time, the one ministry which has environmental issues as a primary concern, the Ministry of  Environment and Tourism, currently has no formal role in pollution control and waste management. Efforts to improve co-ordination between public bodies in Namibia include the various measures proposed in the draft Environmental Management Bill (discussed below). The consequences of this situation are that apart from the lack of coordination, there is no agency able to take the lead on pollution control and waste management. 

3.3        Policy 

Namibia does not currently have a separate formal policy on pollution control and waste management.  Nevertheless, there are a number of references to these issues in Namibia’s Green Plan.  The Green Plan notes the need for new comprehensive legislation to address effluent treatment and disposal methods and standards. It also states that: ‘More effective legislation is needed to control pollution. An awareness of polluter responsibility should be promoted and fines increased in line with current market values’. 

As regards waste management, the Green Plan notes that the most important shortcoming is the lack of effective legislation to control the disposal and processing of hazardous waste produced in Namibia. The Green Plan calls for, inter alia, the establishment of a single national body to be responsible for waste management as well as the preparation and adoption a national waste reduction plan backed up by legislation. In addition it calls for the enactment of new legislation to : 

· set standards for waste management and regulations to reduce waste from packaging materials;

· effectively ban the import of all categories of hazardous waste into Namibia; and 

· ensure safe waste disposal, through the categorisation of different types of waste, while ensuring that account is taken of the risks to the environmental best available scientific assessments and technology. 

Furthermore, the Green Plan proposes a number of waste management principles to inform a national policy and legislation on waste management. These principles are as follows.

· ‘Safe and environmentally responsible methods must be used and aesthetic considerations taken into account.

· Waste types need to be kept separate and each type dealt with appropriately.

· Disposal methods should minimise pollution. Factors such as the contamination of ground water must be avoided. Emissions from incinerators should themselves be potentially harmful.

· Transport of hazardous wastes should be regulated in accordance with international practice making use of the Hazchem code’.

3.4       The draft Environmental Management Bill

A final draft of the Environmental Management Bill (‘the Bill’) has now been prepared by the Ministry of the Environment and Tourism’s Environmental Legislation Project, following extensive consultation. The objectives of the Bill are to give effect to the environmental provisions contained in the Constitution, to Cabinet policy on EIAs and to Namibia’s international law obligations. It also aims to establish structures and offices to give effect to these purposes.  While it is, of course, possible that some amendments will be made to the Bill in due course before it is passes into law, it is clear that when enacted it will have important implications for pollution control and waste management in Namibia.

In outline, the Bill contains provisions on the environmental rights and duties of Namibians; seeks to broaden the rules of standing (locus standi) in respect of environmental cases; includes provisions on access to environmental information and public participation in environmental decision making; contains a number of binding environmental principles; establishes a Sustainable Development Commission (the ‘SDC’) and defines its powers and duties; establishes the office of the Environmental Commissioner whose powers and functions are also defined; requires the undertaking of both environmental assessment and a form of strategic environmental assessment in respect of certain listed matters and establishes procedures for these; grants the Minister of Environment both regulatory and regulation making powers; and creates a number of offences the penalties for which are specified.

A number of issues in the Bill are particularly relevant to pollution control and waste management. Section 6, which lists a number of principles of Environmental Management, requires generators of waste and polluting substances to adopt the best practicable environmental option to reduce such generation at source, and as well as calling for the ‘polluter pays principle’ to be applied. In addition, section 6 also calls for the promotion of ‘reduction, re-use and recycling’ and also provides that ‘there shall be no importation of nuclear, hazardous or toxic waste into Namibia’.

The Bill envisages that the inter-ministerial SDC will be given a number of tasks relevant to pollution control and waste management, including: ‘co-ordinating pollution control and waste management’; ‘advising on and liaising with Ministries regarding the setting up of appropriate environmental standards relating to pollution control and waste management’; ‘developing and regularly a national strategy and action plan for waste management and pollution control and the control of substances harmful to the environment in consultation with appropriate Ministries and interested and affected parties’; and monitoring that strategy.

Two definitions contained in the Bill are directly relevant to this report. These are the definitions of ‘Pollution’ and ‘Waste’. Pollution is defined as:

‘The direct or indirect introduction, as a result of human activity, of substances, vibrations, heat, radiation, or noise into the air, water or land which may be harmful to human health or well-being or the quality of the environment,  or impair or interfere with amenities and other legitimate uses of the environment.’

‘Waste’ is defined as:

‘Any matter, whether gaseous, liquid or solid or any combination thereof, which is an undesirable or superfluous by-product, emission, residue or remainder of any process or activity.’

The Bill also proposes that various powers be conferred on the Minister of the Environment and Tourism, including a power to make regulations on a number of matters, including registers and databases held by private and public bodies regarding emissions and the storage and disposal of hazardous waste and for the implementation of international environmental agreements to which Namibia is party.
 In addition, the Minister is to be given powers to direct any person whose actions (or failure to act) is causing harm to the environment to take steps to either cease such activities or remedy  the harm.

4.          LEGISLATION ON WATER POLLUTION AND AIR POLLUTION
This section looks at Namibia’s existing legislation which focuses on pollution to particular media, specifically air and water.  

4.1 Water pollution legislation

4.1.1
The Water Act 

The 1956 Water Act is an item of South African legislation which was made applicable to South West Africa under section 180.  Section 180 (1) states as follows:

‘The State President may, by proclamation in the Gazette, apply any of or all the provisions of this Act to the territory of South-West Africa or any portion thereof.’

Section 180 (2) applies sections 1 to 4 of the Water Act to the whole of South West Africa from the date of commencement of the Water Amendment Act.
  Section 180 (3) and (4) gave the State President authority to issue special water regulations for application in South West Africa, provided that the regulations were approved by the South African Senate and the House of Assembly. Proclamations that were subsequently promulgated in South Africa made various sections of the Water Act (including those dealing with pollution) applicable in South West Africa.  

The administration of the Water Act was transferred to South West Africa in terms of the Executive Powers Transfer Proclamation dated 28 September 1977.
  None of the subsequent amendments which was made to the Act in South Africa after 28 September 1977 were expressly made applicable to South West Africa.
The Water Act is administered by the Ministry of Agriculture, Water and Rural Development established in Namibia under Section 3 of the Government Service Act.
  The Ministry is responsible for the utilization, control and conservation of Namibia’s water resources. 

The Water Act deals with all aspects of water management and is largely based on concepts derived from English Law.  In contrast to the trend in modern water legislation, the Water Act distinguishes between ‘private water’ and ‘public water.’  ‘Public water’ is defined so as to include water which flows in public streams as well as underground water and sea water. Private water is defined as all water that occurs on private land that is not capable of common use for irrigation purposes.  The Water Act allows for private ownership of water and entrenches the rights of riparian owners who are granted exclusive use and enjoyment of the water found on their land, with one important exception: they may not pollute it.
 

Where water is used for industrial purposes, it must be purified in accordance with a standard to be prescribed.
 This standard was prescribed in South Africa
 but does not appear to have been made applicable in Namibia through a transfer proclamation. It is nevertheless applied in Namibia. Where compliance with the general standard is impracticable in the particular circumstances of the water user, the Minister may exempt a user from compliance with that  standards.
 An exemption has the effect of rendering lawful the discharge of unpurified or semi-purified waste water into a public stream or the sea and as the exemption can be subject to conditions, in effect, amounts to a license to pollute under controlled circumstances. The Act also allows the regulatory authorities to determine whether or not to grant exemptions, based on the quality of the receiving water and the nature and number of other exemptions granted. The Act criminalises contravention or non-compliance with the provisions of Section 21 (including non-compliance with the terms and conditions of any exemption). 

Section 22 of the Water Act provides that local authorities having jurisdiction over sewage disposal must purify such effluent prior to use for any purpose approved by the Minister,  or disposal into a public stream. This section contains a provision for exemption from its requirements for any local authority provided that the local authority only uses that water in the purification or disposal of sewage, and not for other industrial purposes. The Minister must give the exemption in writing.

There are currently approximately 120 valid exemption permits in existence. These have been issued to local authorities, tanneries, hospitality enterprises (lodges, hotels and camps), clinics, mines and other industrial operations. Information concerning the quality of the water bodies into which the effluent is discharged is not comprehensive. It is therefore difficult to say what the cumulative effect of these discharges is.

A general water pollution offence is created in section 23 of the Water Act.  This section makes it a criminal offence to:

‘pollute fresh water or the sea in a way that makes the water less fit for any purpose for which it is or could ordinarily be used by people, including use for the propagation of fish or other aquatic life, or use for recreational or other legitimate purposes’.
 

The difficulty of this test lies in proving the baseline level of the ‘fitness’ prior to a pollution incident. The Water Act contains a presumption of willful or negligent conduct on the part of any person who pollutes water.
  In other words a person accused of an offence under this section must prove a lack of intention to pollute in order to be acquitted. 

After purification, waste water must be returned to its source at the nearest convenient point to the bed of the public stream or the sea from which it was abstracted.  If this is impracticable, it may be returned to the bed of some other public stream or the sea at a point determined by the water court (which is established under section 34).

By section 26 of the Water Act, the Minister is given the power to make regulations in respect of exemption permits and the control of water pollution which may deal with any matter which the Minister considers necessary to achieve the objectives of sections 21 to 23 of the Act.
  No regulations have ever been promulgated under this particular section, although regulations have been issued pursuant to other sections of the Water Act.
 For example, Proclamation R.1277 of 1971
 contains Regulations applicable in South West Africa pursuant to section 180(3) of the Act. Section 180(3) gave the State President powers to make regulations as he deemed necessary to enable the Minister to effectively ensure the conservation and control of water and water resources in “the best interests of the inhabitants of South West Africa.” RSA Proclamation R.1278 of 1971 sets forth Regulations pursuant to section 30 (2) of the Act.  Section 30(2) deals with drilling of boreholes, sinking of wells and protection of subterranean water against pollution.  Both of these sets of Regulations were amended by section 8 of the South West African Water Amendment Act.
 To date no regulations have been issued to set ambient water quality standards, in other words, standards which establish quality levels for water in order to ensure that it is fit to meet user needs, and to prevent unreasonable or significant environmental impacts or health hazards. 

The Water Act is generally considered inadequate in dealing with pollution control.  Among the criticisms that have been leveled against it, are that the provisions relating to pollution control are difficult to enforce.  For example, a successful prosecution in terms of section 23 of the Act relies on a high degree of technical proof, and the concept of "rendering water less fit" depends in part on knowledge of the quality of the water before the alleged polluting incident. This could be particularly difficult, if not impossible, in certain circumstances, for example in the pollution of boreholes or subterranean water.

A practical problem faced by the Namibian Government in respect of the enforcement of water pollution as well as other pollution related legislation, is the lack of expertise amongst those officials charged with prosecuting and presiding over pollution-related offences.  In addition, there are only nine people employed to ensure enforcement of the Act in the whole country.  There have apparently been no successful prosecutions under the Act in Namibia and largely as a result of this experience, the practice of the Department of Water Affairs is to seek to rely on the deterrent effect of letters before action. 

The penalties for conviction of an offence under the Act are also likely to be insufficient to have a deterrent effect. For example, a conviction for a first offence relating to a contravention of sections 21 to 23 attracts a fine not exceeding N$2,000 or imprisonment for a period not exceeding six months, or both. If a person is convicted of a second offence, the Act decrees that the penalty will be a fine of not less than N$1,000 or imprisonment for not longer than six months, or both.
 Such penalties are disproportionately small for a ‘worst case’ offence and almost certainly will not provide a sufficiently large deterrent to a medium or large company.

The absence in the Act of a definition of pollution is potentially problematic. A formal definition may be incomplete however, allowing polluters the possibility of exploiting loopholes, whereas the present situation is flexible and potentially covers any type of pollution. The real problem is the need to prove pollution rather than the unauthorised discharge of listed substances which are capable of causing pollution.

Recognising the inadequacy of the Act, several initiatives have been undertaken by the Department of Water Affairs to address the problem. These include the drafting of several water bills over the years. The most recent draft Water Bill is apparently considered unsuitable and will probably not be passed into law. A subsequent draft is currently being prepared in order to take into account Namibia's particular circumstances.  Particularly important are recommendations that the definition of industrial activity be clarified, that industrial effluent discharge standards be applied to waste discharged in rivers and the sea and that these standards be considered against ambient water quality. It is further recommended that the Minister be given powers to direct clean-up of pollution of all water and that these powers apply retrospectively, so that the clean-up of pollution by the people or entities that caused it prior to the passage of the new Act can be enforced.
 

4.1.2
    The Public Health Act 

The South African Public Health Act of 1919 was made applicable to South West Africa in 1920 in accordance with the South African Public Health Proclamation No. 36 of 1920. However, this Proclamation did not make future amendments to the South African Act automatically applicable to South West Africa. With one exception, none of the subsequent amendments to the Act in South Africa  were made expressly applicable to South West Africa.  The only exception was the South African Health Act
 of 1988, which purported to extend the application of the Public Health Act to the whole of South West Africa but since there was no corresponding transfer proclamation, this extension of application is without effect.

Therefore, while the administration of the Public Health Act was transferred to South West Africa by the Executive Powers (Health) Transfer Proclamation of 1 December 1977,
 the statute itself is largely frozen in its original 1919 form. Not surprisingly, the Public Health Act is outdated even in its own terms.

The stated intention of the Public Health Act is to ‘make provision for the public health’ and the environmental aspects that are regulated by the Act are secondary to this stated intention.  The Public Health Act regulates, inter alia, sanitation, food and public water supplies, and its implementation is currently the responsibility at ministerial level of the Ministry of Health and Social Services. Local authorities are given considerable powers under the Public Health Act to regulate potential polluting activities and waste handling, but always from a public health perspective. The Public Health Act sets out the statutory duties of local authorities to ensure the prevention of pollution of water supplies.
 Every local authority is required to take all "lawful, necessary and reasonably practicable measures" to prevent pollution to water supplies, and to purify any water supply that may have become polluted.  In addition, it entitles the local authority to take measures (including legal proceedings) against any person polluting any such supply or polluting any stream so as to be a nuisance or danger to health.

The Public Health Act also imposes a duty on local authorities to prevent conditions from arising that might be harmful to the health of people living within their jurisdiction.  These include giving notice to any person causing a ‘nuisance’ to remedy the nuisance and if this notice is not complied with, commencing legal proceedings against that person.
 

The Act deems certain situations to constitute a ‘nuisance’, including:

‘any stream, pool, lagoon, ditch, gutter, watercourse, sink, cistern, watercloset, earthcloset, privy, urinal, cesspool, cesspit, drain, sewer, dung pit, sloptank, ashpit or manure heap so foul or in such a state or so situated or constructed as to be offensive or to be injurious or dangerous to health’.
 

In addition the pollution of any source of a water supply which renders the water dangerous for human consumption is also deemed to be a nuisance.
 

The Act empowers the Minister to make regulations and to impose on local authorities and magistrates (in the absence of a local authority) the duty of enforcing regulations that prohibit or regulate the contamination of any supply of water by human activity or by the erection of dwellings, animal enclosures and factories.  The stated purpose of this section is the prevention of pollution that might endanger ‘the health of any supply of water that the public has a right to use’.
 

The obsolescence of the Public Health Act is apparently recognised. It also contains discriminatory provisions based on race which are clearly unacceptable in post independence Namibia.
 Apparently a Public Health Bill has been prepared and circulated among interested and affected parties.  Nevertheless, the point needs to be made that while an revised or amended Public Health Act will have implications as far as the prevention of damage to the environment is concerned, its primary focus will still be of a public health nature.

4.1.3          Municipal drainage regulations 

In Namibia, the disposal of sewage is further regulated by Drainage Regulations which give powers to local authorities. Such regulations control the discharge of effluent to municipal sewerage networks. They have an indirect effect on the broader environment in that they are the principal tool for municipalities to control the content and amount of the waste water they discharge from their own sewerage networks and the conditions of any section 22 exemption permit issued under the Water Act. While the regulations of each municipality are likely to contain slight variations, this report briefly focuses on the regulations of Windhoek Municipality.     

4.1.4              Drainage Regulations (Municipality of Windhoek)

The Municipality of Windhoek Drainage Regulations were promulgated in 1930.  They  will be replaced in the near future by the Model Sewerage and Drainage Regulations.
 The 1930 Regulations contain 10 chapters, regulating matters such as:  drainage (for example, prohibiting the dumping into drains of chemical refuse, industrial trade, or manufacturing waste, petrol waste or liquid refuse from slaughterhouses);
 conservancy tanks; and the disposal of trade effluents. The Regulations have been regularly updated since inception but they are antiquated in phraseology and in effectiveness.

 4.1.5              The Model Sewerage and Drainage Regulations

The Model Sewerage and Drainage Regulations were promulgated on 21 May 1996,
 by the Minister of Regional and Local Government and Housing under powers vested in the Minister by the Local Authorities Act.
 These Regulations do not become applicable in an area unless specifically adopted by a local authority. They provide for the storage and disposal of industrial effluent, sewage, soil water  (defined as liquid containing human body waste such as faeces and urine) and waste water.  The entity responsible for undertaking the activities prescribed by the Regulations is the relevant local authority (municipal, town or village council); for example, the local authority is the sole entity entitled to connect private sewage to public sewage.

The Regulations control a range of activities across the socio-economic spectrum, reflecting the diversity of Namibia's social strata. They regulate activities ranging from the digging of pit latrines to the discharge of water from swimming pools. They also regulate all aspects of the supply of sewerage services, the registration of drain-layers, and requirements for drainage installation. 

The standard by which pollution is measured in these Regulations is primarily that of nuisance, which is controlled by abatement notices. If, for example, the emission of offensive gases or odours from any part of a drainage installation on any premises is causing a nuisance, the council may by notice to the owner concerned, require him or her to take the necessary measures to prevent a recurrence of the nuisance.  Failure to comply with the council's directives is an offence.
 

The disadvantage of linking environmental pollution to nuisance is that it is a subjective standard: what is a nuisance to one person may not be to another. Furthermore, it takes into account only human inconvenience and does not address environmental impact.

The Regulations control the discharge of sewage and storm water, and discharges from other sources.  They contain specific prohibitions on the direct or indirect discharge of sewage onto land or into water, directions on preventing the discharge of steam or liquid other than water, and more general provisions regulating control over discharge of "offensive matter".
 This is, once again, a subjective assessment based on human considerations. 

The Regulations have some overlap with the Water Act in that Chapter 5 of the Regulations regulates the control, discharge, metering and assessment of industrial effluent – but only effluent released to sewers.  

The Council is empowered to recover all costs, expenses and charges incurred by it, which result from personal injury or damage to its facilities, caused by the discharge of industrial effluent or any restricted substance.  The Regulations therefore empower competent authorities to recover the costs of environmental damage in a way that the Water Act does not. The Regulations also identify types of sewage that may not be discharged into public sewers (but do not specify any alternative methods of disposal of the prohibited types).

The use of domestic waste water by the occupier of any premises for irrigating gardens on the premises can be undertaken, provided that the council has granted permission for it.  The Regulations set out various conditions that apply to a permit for the use of waste water for irrigation purposes.

The sanctions for non-compliance with the provisions of the Regulations are relatively low.  Any conviction for an offence under the regulations carries a maximum penalty of N$ 2000 or imprisonment for a period not exceeding six months.
 

According to one source,
 there appears to be little formal networking between the various municipal health departments in Namibia that deal with pollution control and waste management.  Each local authority currently has its own by-laws regarding sanitation and waste management.  The fragmentary and disparate way in which local authorities go about complying with their duties is cause for concern because of the uncertainty that it creates.   It is possible that this problem will be resolved upon universal adoption by local authorities of the Model Sewerage and Drainage Regulations. 

In conclusion, the existing regulations are not very effective in controlling environmental pollution in that they are based on subjective rather than objective standards. Furthermore, while in some ways  they contain greater powers than the Water Act does, particularly with regard to remediation, the low level of penalties for contravention are unlikely to constitute a serious deterrent.

4.1.6
    The Sea-shore Ordinance

Aside from national Acts which govern marine pollution, there also exists a little known and seemingly poorly utilised and enforced Sea-shore Ordinance. It does not appear to be administered by any government Ministry. It makes provision for the definition of the seashore, high water and low water marks, as well as a three mile limit.

Under this Ordinance, the Administrator was empowered to make regulations concerning the use of the seashore, the prevention or regulation of the deposit or discharge on the seashore or in the sea within a three mile limit of "offal, rubbish or anything liable to be a nuisance or a danger to the health of the public".
 The same section also empowers the Administrator to make regulations concerning the control of the seashore and the seabed within the three mile limit.  As far as has been established, no such regulations were ever made. 

4.2
Air pollution legislation 

4.2.1
The Atmospheric Pollution Prevention Ordinance

The principal item of legislation on air pollution in Namibia is the 1976 Atmospheric Pollution Prevention Ordinance
. On promulgation, the provisions of the Ordinance were administered by the Director of Health Services of the Administration of South West Africa.
 According to a report prepared by Mr A. Fretheim,
 the Ordinance is presently administered by the Ministry of Health and Social Welfare. 

However, in practice, most of the Ordinance is of no effect in Namibia and those parts of it which are in force are, generally speaking not administered. The Ordinance is divided into six parts, which address: administrative appointments and their functions; the control of noxious or offensive gases; atmospheric pollution by smoke; dust control; motor vehicle emissions; and general provisions.

Central to the Ordinance is the standard of the “best practical means.” It is defined as follows: 

‘When used in relation to the prevention of the escape of noxious or offensive gases or the dispersal or suspension of dust in the atmosphere or the emission of fumes by vehicles,  includes the provision and maintenance of the necessary appliances to that end, the effective care and operation of such appliances, and the adoption of any other methods, which, having regard to local conditions and circumstances, the prevailing extent of technical knowledge and the cost likely to be involved, may be reasonably practicable and necessary for the protection of any section of the public against the emission of noxious or offensive gases, dust or any such fumes’.

The practical application of the definition is therefore limited by a variety of factors such as technical expertise and cost.  In addition, the definition focuses on protection of the public, and not the wider environment. 

The best practicable means approach will differ according to an assessment of each individual set of circumstances which means that no uniform standards of atmospheric pollution prevention exist in Namibia.   The concept of “best practicable means” is dated and has been superseded in many countries by standards that impose more stringent requirements on potential polluters, which have regard, inter alia, to the available technology. The Ordinance is also deficient in that it does not allow for the establishment of ambient air quality standards. Its apparent focus on human health overlooks the need for maintaining the quality of the environment. 

The control of noxious or offensive gases is governed by Part 2 of the Ordinance.  In order to effect this control, the Executive Committee was empowered to declare any area to be a controlled area.
  The Ordinance prohibits anyone from carrying on a scheduled process
 without a registration certificate in a controlled area.
 

The registration certificate must be issued if it can be demonstrated that the best practical means are being adopted for preventing or reducing the escape into the atmosphere of noxious or offensive gases produced by the scheduled process. However, apart from Walvis Bay, it does not appear that any part of Namibia has ever been declared a controlled area for the purposes of the Act. It therefore follows that subject to this one exception, there are no valid legal controls for one of the most significant sources of air pollution in Namibia. 

Air pollution by smoke is regulated by Part 3 of the Ordinance.  The provisions of Part 3 apply only in areas in which the Executive Committee has declared them to be applicable by way of notice in the Official Gazette
 and following consultation with the relevant urban local authority. However, apart from Walvis Bay, it does not appear that any areas of Namibia have been so declared. Accordingly, with the exception of Walvis Bay, there is also no legal control of atmospheric pollution by smoke in the country.

If the Executive Committee is satisfied that smoke emanating from premises (under the authority of a local authority) is causing a nuisance,  the Executive Committee may, if in its opinion the urban local authority has not taken or is not taking reasonable steps with a view to preventing the continuation of the nuisance, direct that the powers conferred upon urban local authorities by Part 3 of the Ordinance shall be exercised wholly or to the extent determined by it, by the Director. The direction must be promulgated by notice in the Official Gazette. 
 

The Executive Committee is also empowered to deem the provisions of Part 3 to be applicable in respect of premises not situated within an area in which the provisions have been declared to be applicable.
  This section empowers the Executive Committee to extend the ambit of protection against smoke pollution to, for example, an industrial process situated in a rural area. 

Urban local authorities are also empowered by the Ordinance to make regulations on a range of matters. These include regulations to prohibit emission from any premises of smoke of a darker colour or greater density or content than is specified in such regulations; to prohibit the installation of fuel burning devices which do not comply with regulatory requirements; and relating to the keeping of records and returns to be rendered to the local authority by any person who controls any fuel burning appliance.
  It does not appear that any such regulations have been made.

Part 4 of the Ordinance deals with dust control.  Dust control areas may be declared by the Executive Committee, for the purposes of the Ordinance.  These declarations must be promulgated by notice in the Official Gazette.
 It does not appear that any areas of Namibia have been declared to be dust control areas. The Ordinance prescribes the adoption of the best practicable means for preventing dust from being dispersed or causing a nuisance. It also requires any person in a dust control area who carries on any industrial process (which in the opinion of the Director causes or is likely to cause a nuisance) to comply with the provisions of the Ordinance. 
 The expression "best practicable means" includes,  for the purposes of dust control, any steps within the meaning of the defined expression which may be determined by the Director and specified in a written notice.

The Ordinance provides further that if the person liable to take any steps in terms of Section 24 is deceased or has (in the case of a corporate entity) ceased to exist,  or if the Executive Committee is of the opinion that it would in all the circumstances be impracticable or inequitable to require such person to take such steps or adopt such means, the Executive Committee can take certain steps.
  The Executive Committee may, after consultation with a local authority, take the required steps or cause steps to be taken by the Director or the local authority willing to do so or by any other person designated by the Executive Committee,  and direct that the cost involved may be paid from any Dust Control Contribution Account.
 The Ordinance extends the meaning of "owner" to include holders of mineral rights or prospecting rights and holders of any rights to the use of the surface of the land.

Part 5 of the Ordinance regulates pollution of the atmosphere by gases emitted by vehicles.  The provisions of this part apply only in an area within the jurisdiction of an urban local authority in respect of which they have been declared to be applicable by the Executive Committee.  No declaration may be made without consultation with the urban local authority having jurisdiction in that area.
 It does not appear that any such declaration has been made. 

The person authorised by the local authority to carry out the examination of any motor vehicle is empowered, after satisfying him- or herself that noxious or offensive gases are being emitted from such vehicle, to serve a notice on the offender requiring that person to take the necessary steps for preventing the unlawful emission of the noxious or offensive gases and thereafter to make the vehicle available for examination to confirm compliance with the requirements of the Ordinance.  The Ordinance provides for the lodging of an objection in writing by any person who feels aggrieved with the procedures prescribed by the Ordinance, for the examination of vehicles.
 

The Executive Committee is empowered to make regulations prohibiting the use on any public road of any vehicle from which noxious or offensive gases that exceed the standards set in the regulations, are emitted. The Committee can also prescribe steps to prevent this emission and prescribe the method to be applied in order to determine whether any vehicle emits noxious or offensive gases.
 It does not appear to have done so.

In Part 6 (“General Provisions”), the Executive Committee is empowered to make regulations “generally in regard to any matter in respect of which (it) may consider it necessary to make regulations in order that the objectives of this Ordinance be achieved”.
 The provisions of the Ordinance are binding on the State
, with the exception of sections 10 to 22, which deal with atmospheric pollution by smoke. This exception is problematic in that smoke pollution caused by entities under public administration, such as hospital incinerators, is not covered by the Ordinance.

The main inadequacy of the Atmospheric Pollution Prevention Ordinance is that it has never been fully implemented because with the exception of Walvis Bay, no control areas, as required by the Ordinance, have been declared, nor have any regulations been passed. Apart from that, its effectiveness would depend on regular inspections and enforcement of its provisions. This would require the employment of qualified personnel.  Furthermore, the penalties that can be imposed for infractions under the Ordinance are not likely to be sufficient to act as a deterrent. 

5             Waste Management Legislation

There is no general legislation that regulates waste management in Namibia, although there are references to waste in several Namibian Acts. As a result, there is no uniform policy or practice concerning waste management and disposal. Further, there are few waste disposal facilities that are adequately located, designed or managed. 

5.1           The Public Health Act 

The 1919 Public Health Act, discussed above, contains a number of provisions relating to waste management in the context of public health protection. Specifically, local authorities are given powers to make regulations to prevent any accumulation of “refuse, offal, manure, or other matter….which is injurious or dangerous to health”.
 The obsolescence of this Act has already been commented upon. The penalties for failure to comply with an order to stop the nuisance are: a fine of 20 pounds, and a further fine of 2 pounds for every day during which the nuisance continues.
 The Minister is also given power to make regulations as to the removal of refuse and other matters relating to waste but it does not appear that any regulations have been made.
 

5.2 Part 2 of Government Notice 139 of 5 October 1970 (“Removal of Night-Soil, Refuse, etc.”)           

These Regulations prohibit the deposit of “any night-soil, refuse, litter, waste, manure or any other solid or liquid matter that is offensive, in any public place or on common land, or any beach or camping site”.  The Regulations also regulate the collection and disposal of any litter where a "concentration of the public takes place".
  Certain of the provisions of the Regulations overlap with those of the Model Sewerage Regulations and it is unclear whether the provisions of the latter will supersede these Regulations.

The Regulations also stipulate procedures for the disposal of any animal which dies within the "town area", the removal of night-soil, refuse, litter, waste, manure or any other offensive matter, and disposal of stable litter and trade waste.  Although the Regulations do not define "offensive liquid", they prohibit any person from causing or permitting the flow, either above or below the ground or through the soil, of such liquid from his or her premises onto any public land or into any stream, water course or water furrow. The Regulations are silent on the handling of waste after collection. 

These Regulations appear to be regarded as applicable in Namibia.  However, there is no evidence that they were specifically made applicable, nor does it seem that any transfer proclamation was ever passed. 

5.3           The Hazardous Substances Ordinance 

Namibia presently has no legislation which is primarily concerned with the management of hazardous waste. However, to the extent that any hazardous wastes contain hazardous substances listed in the 1974 Hazardous Substances Ordinance they would prima facie be subject to its provisions.
 

The Ordinance applies to the manufacture, sale, use, disposal and dumping of hazardous substances, as well as their import and export and is administered by the Minister of Health and Social Welfare. Its primary purpose is to prevent hazardous substances from causing injury, ill-health or the death of human beings. The Ordinance, which is substantially the same as the South African Hazardous Substances Act,
 allows for the classification of substances into four different groups. However, it appears that only the classification of Group I hazardous substances has taken place in Namibia.
 Until  further classification occurs, the Ordinance is of limited legal effect in that it regulates very few substances which are a hazard to the environment. Despite this, an outdated version of the South African substance classification appears to be in use although the validity of any legal actions taken under the ordinance is questionable.
 Consequently, the following discussion of the contents of the Ordinance is somewhat academic. 

The Executive Committee constituted in terms of the Ordinance may make regulations regulating, among other things, the importation, transportation and dumping or other disposal of any grouped hazardous substances or class of grouped hazardous substances. It does not appear that the permitting requirement under the Ordinance is enforced. 

The Ordinance provides for the appointment of inspectors who are granted wide-ranging powers, including search and seizure powers, and powers relating to the examination of documentation and inspection.
  The penalties upon conviction for an offence under the Ordinance are relatively low and may not be sufficient to deter non-compliance.  A first offender attracts a fine of N$500 or imprisonment not exceeding six months and a repeat offender would attract a maximum penalty of N$2,000 or imprisonment for a period not exceeding two years, or both.
  The Magistrate's Court has jurisdiction to impose the penalties provided for in the Ordinance. The Ordinance also provides for the detention and analysis of imported substances as well as their confiscation, or the return of the substance to its import harbour or port of shipment or place of origin.
 In addition, the Ordinance provides that an employer or principal is liable for offences of an employee, manager or agent.

6
SECTORAL LEGISLATION 

In addition to the provisions outlined above, pollution control and waste management issues are addressed either directly or peripherally in a number of other items of sectoral legislation.  These include legislation relevant to the mining and energy and fisheries sectors. 

6.1        The Minerals (Prospecting and Mining) Act 

The Minerals (Prospecting and Mining) Act 1992 governs the reconnaissance, prospecting, mining, disposal and control of minerals in Namibia. Although the Act is fairly new and does contain certain provisions on pollution control and waste management these do not appear likely to be adequate. 
A number of definitions in the Minerals (Prospecting and Mining) Act are of relevance to this report. The definition of “mineral” includes any liquid, solid or gaseous substance but excludes water not taken from land or sea for the extraction of minerals, petroleum (as defined in the Petroleum Act), soil, sand, gravel or stone in specified circumstances.

The Act defines ‘good mining practices’ as: 

‘any practices which are generally accepted by persons involved in mining operations, prospecting operations or reconnaissance operations, as the case may be, in other countries of the world as good, safe and necessary in carrying out any such operations in relation to a mineral or a group of minerals’. 

This definition comprises the only statutory environmental control which is imposed on license holders. The standard is too widely framed to impose sufficiently stringent constraints to ensure that environmental protection is a priority for mineral license holders.

‘Waste’ is defined as:  

‘any waste rock, tailings, slimes or other residue derived from any prospecting operations, mining operations or processing of any mineral or group of minerals’.

The Act provides for the establishment of a Minerals Board of Namibia. The Board may co-opt a person designated by each of the following Namibian Ministers, whose ministries have a direct or substantial interest in Namibia's environmental legislation and its application, to serve on it:  the Minister of Finance; the Minister of Wildlife, Conservation and Tourism;
  the Minister of Fisheries and Marine Resources; the Minister of Health and Social Service; and the Minister of Agriculture, Water and Rural Development.

Although these Ministries, and in particular the Ministry of Environment and Tourism, have no statutory power to exercise control over the Ministry of Mines and Energy, there is an element of de facto consultation between them. This occurs through the Minerals Prospecting and Mining Rights Committee, which considers all applications for prospecting and mining rights in the country. The Committee consists of representatives from the Ministries of Environment and Tourism, and Finance, as well as a representative from the Department of Geological Survey. Where the application is for offshore mining rights, a representative from the Ministry of Fisheries and Marine Resources is co-opted. When an application is received, it is circulated by the Mining Commissioner to all members of the Committee for their comments and recommendations. Apparently consensus is usually reached.

The Act also makes provision for the conclusion of mineral agreements.
 Obviously only mining concessions applied for since the promulgation of the Act have been granted subject to the signing of these agreements. They are not always entered into, and when they are, generally do not contain detailed pollution control provisions. In addition, using agreements to stipulate the obligations of license holders, in the context of conservation and protection of natural resources can be problematic and has certain potentially undesirable implications. First of all the terms of an agreement are enforceable only by the parties to it, and not by a third party which may suffer harm.  Furthermore there is little scope for the public or any third party to participate in the negotiation of any such agreement. In addition, as each agreement is likely to be negotiated separately, there can be a risk that standards and conditions may not be applied uniformly across the sector. 

In applying for a mining license, an applicant is obliged to give the Minister details of the anticipated effects of proposed prospecting and mining operations on the environment as well as the proposed minimisation or prevention steps that the applicant intends taking.
 The Act empowers the Minister to give directions to mineral license holders in relation to the protection of the environment
 and the conservation of natural resources and the prevention of the waste of such resources.
 Should the mineral license holder fail to comply with these directions, then the Minister is empowered to take the steps specified and to recover the costs from the license holder. 

A shortcoming of the Act is that its powers are restricted to mineral license holders only.  If an illegal operator is carrying on activities the Minister may not issue the same directives, nor may he or she recover the costs of remediation, except perhaps under common law.  While the Act criminalises prospecting activities in the absence of a license and provides for a meaningful fine for such activities, the restriction of ministerial powers should be removed by an amendment to section 57.

Pollution prevention is addressed in part by the Act giving the Minister the authority to declare any prospecting operation or mining operation which may be carried on by any license holder to be undertaken only with the special Ministerial permission,  and subject to such terms and conditions as may be determined by him or her.
 

The Act makes provision
 for the remedying of damage caused to land where mining or prospecting activities have been carried on.  The Minister may by notice to the license holder, direct the demolition of any structures erected and the removal of all debris and objects brought into the area where mining was carried on, except insofar as the landowner and the license holder agree to the retention of such structures. The Minister can order the license holder to take all necessary steps to remedy to the Minister’s satisfaction any damage caused by prospecting and mining operations to the surface of, and the environment in, the area. If the license holder does not comply with this direction, the Minister may direct that rehabilitation be undertaken at the State's cost and then be recovered from the person who was obliged to undertake the rehabilitation.  The Act makes provision for a fine not exceeding N$100,000 or to imprisonment for a period not exceeding five years or to both penalties, in the event of non-compliance with rehabilitation obligations.
  The provisions of this section do not impose a compulsory obligation on the Minister to ensure rehabilitation of an area occupied by a license holder. The exercise of his or her powers is discretionary. 
The Act also provides that mineral license holders are liable for damage to the environment or other damages or losses caused.
  If, during the course of any mining-related operations, any mineral or group of minerals is spilled in the sea or on land or in any water, and if any plant or animal life is endangered or destroyed, or damage or losses are caused to any person, then the license holder is required to report the spillage and consequent pollution to the Minister and to remedy the damage caused. In the event that there is non-compliance with this provision, the Minister may take the necessary steps him or herself and recover in a competent Court the costs incurred from the license holder.  

6.2
The Petroleum (Exploration and Production) Act  

The Petroleum (Exploration and Production) Act of 1991 provides for the reconnaissance, exploration, production, disposal and control of petroleum. It defines “good oilfield practices” as:

‘practices which are generally applied by persons involved in the exploration or production of petroleum in other countries in the world as good, safe, efficient and necessary in the carrying out of exploration operations or production operations’.

The difficulty of creating an environmental standard against which mining practices can be measured is acknowledged. However, there are problems with one based on good practice elsewhere, since there is no guidance on which will apply to the Namibian industry in the event of conflict between standards of good practice in other parts of the world.

The Minister of Mines and Energy is entitled, after receipt of an application for a license issued in terms of the Act, to require the applicant to furnish the Minister with any information which the Minister (in his or her sole discretion) may require for purposes of considering the application. Potentially, the Minister could require information relating to management of waste likely to be generated by the applicant, as well as measures proposed to control potential and actual pollution.
  The Minister may also require the carrying out of environmental impact studies by an applicant.
 

No rights conferred by the Act may be exercised within a horizontal distance of 100 metres of any spring, well, borehole, reservoir, dam, dipping-tank, waterworks, perennial stream, artificially constructed watercourse, kraal, building or any structure except with permission of the landowner on whose property the right is to be exercised.
  Section 16(4) provides a penalty of a fine of not more than N$20,000 or imprisonment for not longer than five years (or both) for an infringement of the provisions of this section.

The Act requires license holders to keep records and submit returns pertaining to a variety of the consequences of their operations: these include a record of the nature of substances (including petroleum) found in wells drilled during operations.
 A license holder who contravenes the provisions of this section will be liable for a substantial fine and/or period of imprisonment.

The Minister is entitled to give written instructions to a license holder concerning, among other things, the prevention of the spilling of water or drilling fluid or any other substance extracted from a well, or used to drill that well.
  Failure to comply attracts substantial penalties.

Section 71 deals with the liability of license holders for pollution of the environment or other losses or damage caused. The license holder must report the pollution and remedy the damage. If the Minister has to remedy the damage, then he or she can recover the costs of doing so from the license holder.

Penalties for offences under the Act may include forfeiture of any petroleum recovered to the State.

6.3
Model Petroleum Agreement

The Namibian Government uses the Model Petroleum Agreement to set out the standard terms and conditions upon which the government agrees to issue an exploration license under the Petroleum (Exploration and Production) Act,  as well as a production license in the event that a discovery of a commercial interest is subsequently made. The agreement is entered into after application for an exploration license has been made by the corporate entity that intends undertaking the exploration.

The agreement defines environmental damage as any damage or injury to, or destruction of, soil or water or any plant or animal life, whether in the sea or in any other water or on, in or under land.
 ‘Good oilfield practices’ bears the same meaning that is assigned to it in the Petroleum Act. ‘Site restoration’ is defined in the agreement as meaning

‘all activities required to return a site to its natural state or to render a site compatible with its intended after-use after cessation of petroleum operations in relation thereto, and shall include removal of equipment, offshore and onshore structures and debris, establishment of compatible contours and drainage, replacement of top soil, re-vegetation, slope stabilization or infilling of excavations’.

Clause 11 of the agreement deals with environmental protection. The contracting company is required to employ the best available techniques in accordance with good oilfield practices in order to prevent environmental damage to its area of operation as well as neighbouring land. It must also implement the proposals contained in its Development Plan (submitted in terms of section 46(2) of the Petroleum Act) for the prevention of pollution and the treatment of wastes.

Under clause 11(3) of the agreement, the contracting company also agrees to remedy damage to the environment by non-compliance with the agreement or with any law. This clause thus affords the Government a contractual remedy, in addition to existing delictual and criminal law remedies, against an offending party.

The provisions of clause 11 regulate a variety of other matters, such as remedial measures for pollution, the carrying out of environmental impact assessments in order to assess the effects of proposed operations in the license area, and the preparation of oil spill and fire contingency plans. The assessments referred to above must contain proposed environmental guidelines to be followed in order to minimise environmental damage, including guidelines relating to liquid and solid waste disposal, combating oil spills and reclamation for abandonment.

The contracting company is not required to submit the two assessments referred to above if it falls within the provisions of clause 11.15.  Clause 11.15 provides that a company that has already completed and submitted reports (that are sufficiently “broad-ranging” to encompass the license area,  or that do not encompass the license area but include a baseline study and environmental impact assessment covering the area “near” the license area) for a previous exploration license held in Namibia in the 5 year period preceding the application that is the subject of the agreement, need not comply with the requirements of Clauses 11.7 and 11.8. The exemption is subject to a number of provisos, also contained in Clause 11.15. The model agreement also requires the contracting company to restore the site in accordance with Good Oilfield Practices.

The problems arising from regulating by way of a contract rather than by way of a law has been discussed have been discussed above. 

6.4            The Namibian Ports Authority Act 

This Namibian Ports Authority Act of 1994 provides for the establishment of the Namibian Ports Authority to undertake the management of ports and lighthouses in Namibia. The Act is implemented by the Namibian Ports Authority, which is established by section 2 of the Act.

Chapter 4 deals with the operation of ports. Each port managed and controlled by the Authority is required to have a Port Captain who is the final authority in respect of all matters related to pilotage, marine safety, navigation, dredging and all other matters relating to the movement of ships within the area of the port.  This power is relevant to waste management in that waste generated on board ships constitutes a major waste source of in Walvis Bay. 

Section 29 of the Act prescribes the range of matters on which the Minister (of Works Transport and Communication) can make regulations. These include making regulations “on any matter in respect of which the Minister deems it necessary or expedient in order to achieve the objects of the Act”.
 The regulations may prescribe penalties of fines (of up to N$20,000) or imprisonment (of up to 5 years).

The Port of Walvis Bay Tariff Book
 sets out duties and charges applicable for the loading and unloading of ships at the port of Walvis Bay. In addition, the tariff book sets the charges payable for a wide range of services that are offered by the Ports Authority. These include port charges levied on acids and other corrosive substances 
and the charges payable for the removal of ship’s rubbish (as well as penalties payable if rubbish is left on the quay or jetty without prior arrangement).

6.5
The Foreign Investments Act 

Under the Foreign Investments Act, the Minister of Trade and Industry is directed to assess among other things, the impact which the activities of the enterprise seeking a Certificate of Status Investment (in respect of which an investment qualifies as an eligible investment in terms of section 5 of the Act) is likely to have on the environment and where necessary, the measures proposed to deal with any adverse environmental consequences.
  

If the Minister is satisfied that the investment in respect of which application for a certificate is made will promote the interests of Namibia, the Minister may issue a certificate.  The certificate can include conditions relating to "such other matters as the Minister may deem necessary or expedient for the purposes of this Act".
 This section would appear to empower the Minister to include in the certificate, detail of measures proposed to deal with adverse environmental consequences, as well as details of the impact which the activities of the enterprise is likely to have on the environment.


6.6              The Sea Fisheries Act

The Sea Fisheries Act of 1992
 provides for the licensing of fish factories
.  Fish factories discharge significant amounts of effluent into the sea. In fact, while licences are currently granted by the Ministry of Fisheries and Marine Resources, these do not contain conditions and so do not regulate the flow or rate of effluent or other impacts on the environment. 

7
NAMIBIA'S OBLIGATIONS UNDER INTERNATIONAL

ENVIRONMENTAL LAW

International environmental law comprises the body of legal rules that governs the relationship between states and which is concerned with the protection of the environment. As a basic rule of customary international law, while states enjoy sovereignty over the resources within their own borders, they are under a responsibility to ensure that activities under their jurisdiction or control do not cause damage to the environment of other states or to areas beyond the limits of national jurisdiction, such as the high seas. 

Departing from this basic rule, a growing recognition of the fact that pollution does not recognise national borders, coupled with an increase in global trade in waste, has led to the conclusion in recent years of a number of international agreements concerning various aspects of pollution prevention and control and waste management. 

This section considers Namibia’s existing obligations in respect of those international agreements to which it is already a party and examines how those commitments are implemented at the national level. It concludes with a brief discussion on the contents of the Bamako Convention to which Namibia is not a party and which has recently entered into force.

7.1
The Vienna Convention and the Montreal Protocol
The Vienna Convention for the Protection of the Ozone Layer was concluded on 22 March 1985 and entered into force on 22 September 1989. Namibia became a party to it on 20 September 1993.  The overall objective of the Convention is to establish a framework for states to take measures to protect the atmospheric ozone layer from harm caused by human activities, in particular the use of CFCs, commonly found in refrigeration systems and aerosol cans, and other ozone depleting substances.

However, while the Vienna Convention imposes general obligations on the parties to cooperate to prevent damage to the atmospheric ozone layer, for example regarding research and the exchange of information, it does not establish specific obligations concerning the manufacture or use of ozone depleting substances.  Instead, such obligations were left to subsequent agreement by the parties to the Vienna Convention in the form of 'protocols' or subsidiary agreements. 

To date the only protocol which has been agreed is the Montreal Protocol which was concluded on 16 September 1987 and entered into force on 1 January 1989. The parties to the Montreal Protocol agreed to phase out the production and use of CFCs and various other ozone depleting substances which were listed in annexed schedules.  The Protocol originally sought a staged fifty percent reduction in the manufacture and use of CFCs and the other listed substances by 1986. However, developing country states, such as Namibia, with low levels of consumption of CFCs and other ozone depleting substances (less than 0.3 kilograms per capita on the date of entry into force of the Montreal Protocol) were given a ten year extension to these time limits for phase out and withdrawal. In addition, to encourage parties to adhere to the Montreal Protocol, it also requires the parties to ban trade in CFCs and other listed ozone depleting substances with other states which are not parties to the Protocol.  

The Montreal Protocol has subsequently been amended three times (by the London Amendment of 29 June 1990, the Copenhagen Amendment of 25 November 1992 and the Montreal Amendment of 17 September 1997). Additional ozone depleting substances have been added for phase-out and withdrawal, for example gases such as HFCs and HCFCs, and more stringent provisions on trade with non-parties have been added. In addition, the Protocol has been subject to numerous 'adjustments' in which various deadlines for phasing out the production and use of the listed ozone depleting substances have been brought forward. The result is that Protocol is now relatively complex, due to the number of amendments and adjustments, the large number of different substances listed in the various schedules and the fact that different states are parties to different Amendments. 

Namibia acceded to the Montreal Protocol in 1993 at the same time as becoming a party to the Vienna Convention.  Namibia is a party to the London Amendment but not the other two Amendments, which are, therefore, not binding on it. 

As amended by the London Amendment, the Montreal Protocol contains a number of specific provisions which take account of the position of developing states. Apart from the longer deadlines for phasing out the production and use of ozone depleting substances mentioned above, article 5 (5) of the Protocol specifically notes that the capacity of developing countries to comply with these control measures is dependent on the implementation of the provisions on financial cooperation and technology transfer by the richer industrialised states contained in article 10. This article provides for the establishment of a financial mechanism, including a multilateral fund, which is to meet all agreed incremental costs of developing states in complying with their obligations to take control measures.

In summary, Namibia is not currently obliged to restrict the manufacture and use of ozone depleting substances. Certain of Namibia's obligations are couched in rather general terms and do not need to be implemented through legislation at the national level. These include general duties to:

-
discourage the export of technology for the production and use of specified ozone depleting substances;

-
monitor and provide statistical data on production, imports and exports of ozone depleting substances to the Secretariat established by the Vienna Convention; and 

-
promote research and development into alternatives to ozone depleting substances. 

Other obligations are more concrete and relate mostly to trade issues. These include Namibia's obligations to:

- 
ban the import of listed ozone depleting substances (as set out in Annexes A, B and C of the Protocol) from any state which is not a party to the Protocol;

-  
prevent the export of the listed substances to any state which is not a party to the Protocol except in certain specified circumstances; and

-  
ban the import of products containing listed controlled substances such as vehicle air conditioning units, domestic and commercial air conditioning units and aerosol products.

It appears that Namibia may not be fully in compliance with these obligations in that there are, at present, no legal controls on the import and export of ozone depleting substances, although monitoring is taking place. Consequently, Namibia does not currently have in place legal mechanisms to ban the import of ozone depleting substances from states which are not party to the Montreal Protocol. The necessary restrictions could be established, for example by requiring the use of permits, in accordance with the new Customs and Excise Act or the Import and Export Control Act of 1994, although such restrictions would need to be imposed  through legislation. For example, legislation could empower a specified person, such as the Minister of Environment & Tourism, to make regulations to limit or control the import or export of products which contain ozone depleting substances.

As regards the future, it is clear that the process started by the Vienna Convention and the Montreal Protocol will in due course require all parties, including developing states, to completely phase out and prohibit the manufacture, import and consumption of specified ozone depleting substances. While Namibia's obligations in this connection will be dependent  on the provision of appropriate funding through the mechanism established in the Montreal Protocol, it is highly likely that in the near future, in order to comply with its obligations under international law, Namibia will need to have in place the legal means to control the use and production of ozone depleting substances within its borders, as well as their import and export.

7.2
The Climate Change Convention
The ‘United Nations Framework Convention on Climate Change’, commonly referred to as the Climate Change Convention, was concluded at the Earth Summit at Rio de Janeiro on 9 May 1992 and entered into force the following year. The ultimate objective of the Convention is to stabilise atmospheric levels of so called ‘green house gases’, such as carbon dioxide and methane, in the atmosphere at a level which will prevent dangerous interference with the world’s climate. Major sources of greenhouse gases include power stations, particularly those which are coal fired, as well as emissions from motor vehicles and other forms of transport.

Being a framework agreement like the Vienna Convention, the obligations of the parties to the Climate Change Convention are couched in rather general terms. Like the Vienna Convention and most modern environmental agreements, the Climate Change Convention distinguishes between the obligations of developing states and those of the industrialised nations. This recognises the lesser contribution of developing states to climate change, their continuing need to promote development, as well as the fact that they generally have fewer resources, both financial and technical, to address the issue. 

Namibia signed the Climate Change Convention on 12 June 1992 and ratified it on 16 May 1995. Namibia's principal obligation is to prepare a national inventory of anthropogenic emissions by sources and removals by sinks (such as forests which absorb carbon dioxide). This inventory must assess all greenhouse gases not controlled by the Montreal Protocol using agreed methodologies. Namibia is also required to prepare and update national programmes to mitigate climate change. Reporting requirements are relatively detailed, but as a developing state, Namibia’s obligations in this connection are tempered by the provision by developed country parties of adequate resources for this. It is understood that the preparation of a national inventory of sources and sinks has begun. 

Apart from these information and reporting requirements, and rather general obligations to co-operate in combating climate change, the Climate Change Convention does not actually require Namibia to restrict or reduce emissions of greenhouse gases. In fact the Climate Change Convention did not impose clear binding obligations on the industrialised states to reduce green house gas emissions either. Article 4(2) can be read as creating a commitment on the part of industrialised states to stabilise emissions of green house gases at 1990 levels by the year 2000, although as a result of intense political negotiation and compromise the wording is rather opaque and there is considerable scope for discussion as to its precise meaning.

More concrete commitments were made in a protocol agreed at the first conference of the parties at Kyoto on 11 December 1997. Following intense negotiations, industrialised states accepted obligations to reduce levels of greenhouse gas emissions. Attempts by the industrialised states to impose obligations on developing countries came to nothing. Namibia has yet to ratify the Kyoto Protocol, and as a developing country, would not be required in any event to reduce the level of emissions of green house gases. Nevertheless as an arid country, which may be particularly vulnerable to climate change, Namibia has a particular interest in seeing the process begun by the Climate Change Convention succeed.

7.3
The Basel Convention
The 1989 Basel Convention, which entered into force on 5 May 1992, seeks to establish a global regime for the control of international trade in hazardous and other wastes.  It has been ratified by some 113 states (although not the United States of America). Namibia acceded to the Basel Convention on 15 May 1995, and it became  binding on 13 August 1995. 

The main feature of the Basel Convention is the establishment of a system of prior informed consent for the transboundary movement of hazardous wastes. In other words, such wastes may not be exported to a state which is a party to the Basel Convention without the express consent of the competent waste authority in that state and subject to any conditions it may impose. Wastes are defined as hazardous either (1) by reference to categories set out in Annexes I and III to the Convention or (2) if they are so classified by national legislation. Many obligations apply also in respect ‘other waste’ which encompasses household wastes or residue from the incineration of household wastes. 

In addition, article 4 provides that parties to the Basel Convention are to: take appropriate measures to minimise generation of hazardous wastes: ensure the availability of adequate disposal facilities; reduce transboundary movement of hazardous and other wastes to a minimum; and permit the export of hazardous and other wastes only if they do not have the technical capacity and facilities to dispose of wastes in an environmentally sound manner themselves or where the wastes in question are required for recycling or recovery. In addition, parties must prohibit the import and export of wastes to and from non-parties except pursuant to certain conditions. The Basel Convention also provides for the establishment of a secretariat to which the parties must file reports.

Under the Basel Convention, Namibia is required, inter alia, to:

-
prohibit or not permit the export of hazardous and other wastes to state-parties which have prohibited the import of such wastes;

-
prohibit the export of hazardous wastes to, and the import of hazardous wastes from, any state which is not a party to the Convention; 

-
prohibit the export of hazardous or other wastes for disposal within the area south of 60 degrees South latitude;

-
prohibit all persons within its national jurisdiction from transporting or disposing of hazardous waste or other waste unless such persons are authorized or allowed to perform such types of operations;

-
require hazardous and other wastes which are the subject of trans-boundary movements to be packaged, labelled and transported in conformity with generally accepted and recognised international rules;

-
require hazardous and other wastes to be accompanied by a movement document;

-
designate one or more competent authority and 'focal point';

-
require any exporter of hazardous waste or waste to notify in writing the competent authority of the importing state and any transit states,  such notification to contain the declarations and information specified in Annex V to the Convention;    

-
prevent exports from starting until it has received (1) confirmation that the notifier has received the written consent of the state of import and (2) confirmation from the state of import of the existence of a contract between the exporter and the dispose specifying environmentally sound management of the wastes in question; and

-
prevent the movement of waste through a state of transit unless the exporter has the written consent of the state of transit.

Most of these obligations must be implemented in national legislation so that the activities of non-state private actors can be regulated. At present, as set out in the section on waste management, there are few legal restrictions on the management and disposal of waste, including hazardous waste, in Namibia. In addition, there are virtually no restrictions on the import and export of wastes. While Namibia has designated the Ministry of Environment and Tourism as the competent authority under the Basel Convention, the lack of legal controls over the management and disposal of wastes, or the transboundary movement of wastes, suggest that Namibia is not currently in full compliance with its obligations under the Basel Convention.

7.4
The United Nations Convention on the Law of the Sea

The United Nations Convention on the Law of the Sea, which was concluded on 10 December 1982 and entered into force on 16 November 1994, seeks to establish a comprehensive legal regime to regulate activities on and in relation to the world's oceans and seas. Namibia acceded to the Convention on 18 April 1983.

Article 207 of the Convention  requires states to 'prevent, reduce and control pollution of the marine environment from land-based sources, including rivers, estuaries, pipelines and outfall structures'.  

In addition, Namibia is required take into account internationally agreed rules and standards and recommended practices and procedures as well as the need to 'minimise, to the fullest extent possible, the release of toxic, harmful or noxious substances, especially those which are persistent, into the marine environment' (article 207 (5)).  These provisions were developed further in the 1985 'Montreal Guidelines on the Protection of the Marine  Environment Against Pollution from Land-based Sources'. However, the guidelines, as their name suggests, do not create clear, binding obligations. Furthermore, the provisions of article 207 are drafted in such a broad manner that they do create sufficiently precise or concrete obligations as to be biding on Namibia. 

7.5 
The  Lome Convention 

Namibia is also a party to the 1989 Lome Convention. This subjects the European Community (EC) to a blanket ban on all direct or indirect exports of hazardous and radioactive waste from the EC to the developing-country ACP states. At the same time the ACP states, including Namibia, are required to prohibit the direct or indirect import of such waste from the EC or any other country. ‘Hazardous waste’ is defined so as to cover the categories of products listed in the Annexes to the Basel Convention. 

7.6
The Protocol on Shared Watercourse Systems in the SADC Region

The 'Protocol on Shared Watercourse Systems in the SADC Region' which was signed on 28 August 1995 and Namibia is a party. The protocol requires the discharge of all types of wastes into such waters to take place only under a permit from the relevant authority within the state concerned. Such permits may only be granted after the state concerned has determined that the intended discharge will not have 'a detrimental effect on the regime of the watercourse system’.

Permits, in the form of section 21 exemptions, are already required under Namibia's Water Act for the discharge of wastes to water. Although there is a slight difference as regards the  test to be applied in the granting of such exemptions, the overall effect is largely the same. Consequently, it appears that Namibia is complying with this Protocol

7.7 The Bamako Convention
The 1991 Bamako Convention, which was developed under the auspices of the Organisation of African Unity (OAU) and entered into force on 22 April 1998, also addresses the issue of the transboundary movement of hazardous wastes. However, unlike the Basel Convention, the Bamako Convention, prohibits the import of all hazardous wastes into Africa from non-contracting parties. Transboundary movements of hazardous wastes may otherwise take place only on the basis of a system of prior informed consent similar to that set out in the Basel Convention. 

Only member states of the OAU many accede to the Bamako Convention, which was made in response to a perception among some African states that the Basel Convention is inadequate. In particular, it has been argued that its provisions are not sufficiently strong to prevent Africa from becoming a dumping ground for hazardous and toxic wastes from the industrialised countries. 

The Bamako Convention also prohibits the dumping of hazardous wastes at sea and contains important provisions on waste generation in Africa. In particular, the Convention requires parties to impose strict unlimited liability on hazardous waste generators as well as ensuring the availability of adequate treatment and disposal facilities. It also calls on state parties to adopt a preventative, precautionary approach to pollution problems generally, and to regulate the transport and storage of hazardous wastes within their borders. While a full analysis of the Bamako Convention is beyond the scope of this report, it is a rather progressive agreement which may well be in Namibia's interests to join. Although this would require new national legislation, by and large this would not differ greatly from the legislation which is already required for Namibia to comply with its existing obligations under the Basel Convention. 

7.8
The London Convention
Another Convention to which Namibia is not yet a party is the 1972 London Convention  which regulates the dumping of different categories of wastes at sea. The dumping of ‘highly hazardous waste substances’ listed in the Convention’s Annex I is prohibited except in emergency situations, while the dumping of Annex II ‘special care substances’ requires a prior 'special' permit. The dumping of wastes and other matter listed in Annex III requires a prior 'general' permit.  The Convention does not apply to the disposal of wastes in the normal operation of ships, aircraft and other man-made structures or the disposal of wastes generated in the course of exploiting sea-bed resources. 

As marine dumping is not currently a waste disposal means currently used, from a practical perspective adherence to this Convention would not appear to be a particularly onerous commitment for Namibia. Legislation to regulate or ban dumping at sea would, however, be required. On the other hand, as the sea is a major source of Namibia’s wealth, Namibia  would appear to have an interest in adhering to the Convention and supporting its effective implementation.

8
CONCLUSIONS 

The following basic conclusions can be drawn about Namibia’s legal framework for pollution control and waste management: namely that it is out-dated, fragmented and incomplete.  This section summarises the basis on which this conclusion is reached and sets out some of the implications for pollution control and waste management. 

8.1
The legal framework for pollution and waste management is outdated
As set out in this report, much of Namibia’s legal framework for pollution control and waste management is contained in a number of rather old statutes, most of which are of South African origin. Some of this legislation, such as the Public Health Act 1919 with its discriminatory provisions is simply no longer appropriate in post-independence Namibia. 

A more general criticism of the legislation is that most of it was enacted at a time prior to our modern understanding of the “environment”, with its inter-connected ecosystems, and the development of modern environmental monitoring and management techniques. Consequently the legislation takes a sectoral approach to pollution and waste management issues with different aspects of pollution control and waste management being addressed separately in different instruments with little or no regard to the effects of individual processes on the environment as a whole. 

Another consequence of the age of the legislation is that much of it is simply old-fashioned.  One example of this is the manner in which standards are set in the Water Act, namely the test of ‘best practicable means’. While individual discharges are considered in isolation the legislation does not make provision for the setting of ambient or environmental quality standards to gauge the overall effect of discharges from numerous sources on the environment. Although not necessarily a determinative point, it is worth mentioning that much of the equivalent legislation in South Africa is currently being revised and updated, or has already been replaced.  

Finally, much of the relevant legislation that has been considered in this report is not really ‘environmental’ at all, but is concerned primarily with workplace or public health issues. Again, this is partly a result of the age of the legislation. Examples include the Hazardous Substances Ordinance and the Public Health Act.  Despite its name, even the Atmospheric Pollution Ordinance is concerned primarily with public health issues.  In so far as they exist, environmental protection measures are generally a secondary, or peripheral, consideration.

8.2
The legal framework for pollution control and waste management is fragmented 
As described in this report, an effect of the sectoral approach that has been followed in Namibia is that the legal framework for pollution control and waste management is scattered among a large number of acts, ordinances and regulations.  In turn, these are administered by several different ministries, including the Ministry of Health and Social Services, the Ministry of Agriculture, Water and Rural Development, and the Ministry of Mines and Energy.  In addition, in some cases, legislation is administered by the municipalities.  

Furthermore, the legislation does not give any one ministry or agency a lead or co-ordinating role as far as pollution control and waste management is concerned. In particular, the legislation does not give any role at all to the one ministry that has environmental protection as one of its core functions, namely the Ministry of Environment and Tourism.  At the same time, with certain partial exceptions in sectoral legislation (such as that relating to the exploration of minerals and petroleum) no formal linkages or procedures for the exchange of information, consultation or co-ordination between Ministries in respect of pollution control and waste management issues currently exist.

In addition, while most of the legal framework is based on South African legislation, not all of the relevant South African legislation was applied to (the then) South West Africa.  Nor were all of the amendments to the South African legislation always made applicable in Namibia even if the original legislation applied. Consequently, it can be difficult to ascertain precisely which legislation is currently in force. 

8.3
The legal framework for pollution control and waste management is incomplete 

Apart from omissions in the legal framework which are a result of it being outdated, some important aspects of pollution control and waste management are either not adequately addressed in the existing legislation or simply not addressed at all. 

Important omissions in this regard include legislation on noise pollution and waste management from the stage after waste has been collected.  Consequently, there are currently no legal restrictions on the siting, construction and operation of land fill sites or on the transport and storage of waste, including hazardous waste.  As described in this report, some of the legislation which is ostensibly applicable has not been fully transferred or implemented in Namibia. Examples include the Atmospheric Pollution Prevention Ordinance and the Hazardous Substances Ordinance. 

8.4
The implications for pollution control and waste management

The consequences of this situation for pollution control and waste management in Namibia are numerous.

Firstly, the legal framework for pollution control and waste management is overly complicated and scattered, as it is situated in a variety of statutes and regulations. This means that rather than being able to refer to one basic text,  potential investors and their advisers, and anyone else wanting to understand which legal rules and standards apply, is required to consult numerous separate items of legislation, not all of which may be fully implemented or applicable in Namibia.  Furthermore as a result of the historical development of Namibia’s legal system, as described in this report, it can be difficult to determine precisely which specific items or parts of legislation are applicable in Namibia.

In view of the number of items of legislation and agencies involved in pollution control and waste management, it can be difficult in practice to ascertain precisely which ministry or agency is responsible for a particular issue or for implementing a particular item of legislation.   At the same time, rather than being able to deal with one lead agency, industrial and other actors can be required to obtain numerous different licences from different agencies in respect of the same process, which inevitably results in their suffering additional administrative burdens and financial costs. Another consequences of this is that there is no central body which industry can turn for general advice on technical issues.

As a result of the fact that different agencies apply different legislation, without any formal procedures for inter-agency co-ordination, there is a clear risk not only that different standards may be applied, but more significantly, that any such standards may conflict. Another consequence of the current fragmented approach is that skills and resources are scattered among a number of different agencies. This may not be the most effective allocation of resources and in addition there is a risk of duplication, overlap and conflict developing as regards administrative requirements and inspection and enforcement activities in respect of existing rules and standards. 

As described in this report the age of much of the legislation means that outdated standards and concepts of environmental management are applied. Furthermore, the whole framework is outdated in that it focuses on discharges to individual media rather than seeing the environment as a whole.  Consequently, those charged with implementing the framework are precluded form taking a more integrated approach to pollution control and waste management.  This situation is exacerbated by the general absence of formal mechanisms to ensure co-ordination among relevant agencies, either generally or to ensure the setting of harmonised national standards.

While new legislation has been introduced in a few areas, such as in the mining sector,  old and new operations are subject to different environmental constraints. A number of other areas, such as waste management generally or hazardous waste management in particular, are simply not regulated at present. In some cases these omissions appear to be contrary to Namibia’s obligations under international law.  In a number of important areas other areas there are no national standards at present. 

Another significant consequence is that there is little opportunity for the public to participate in the regulatory process. There are no provisions for public participation in licensing procedures. Nor does the legislation give the public rights of access to registers and other relevant information. In addition, a further effect of the complexity of the legislation and the number of agencies involved is that there is a lack of transparency in that it is difficult for members of the public to ascertain which agency is responsible for a given matter.
In summary, Namibia’s legal framework for pollution control and waste management is in need of fundamental revision. Possible options in this connection will be set out in a consultation paper which will be circulated separately.
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Sea-shore Ordinance 37 of 1958

South West Africa Constitution Act 39 of 1968

South West Africa Constitution Amendment Act 95 of 1977

Water Act 54 of 1956

Local Laws
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Ministry of Environment & Tourism

1. Mr Simwanza Simenda, Deputy Permanent Secretary

2. Ms Michaela Figueira, Co-ordinator Environmental Legislation Project

3. Mr Peter Tarr, Chief Development Planner, Directorate of Environmental Affairs

Ministry of Agriculture, Water and Rural Development, 

Water Resources Management Directorate, Department of Water Affairs

4. Mr Roland Roeis, Chief: Water Quality Section, Water Environment Division

5. Ms Cynthia Afrikaner 

6. Ms Laura Ashipala

7. Ms Grazy Tshipo

8. Ms Elize Mbandeka

9. Mr Kosmas Nikodemus

10. Mr Dieter Lucks, Deputy Director, Law & Administration Division

11. Mrs A. Galland

12. Mr G. Husselman

13. Mr C.J. Gouws

14. Mr Greg Christelis, Geo-hydrology Division

Ministry of Works, Transport and Communication

15. Mr J. Iitenge, Deputy Director, Marine Pollution and Maritime Affairs

Office of the Prime Minister- Emergency Management Unit

16. Mr Gabriel Kangowa, Head of Unit

Ministry of Mines & Energy

17. Mr Greg Mac Gregor, Deputy Director: Mining Directorate, Mining Commissioner

18. Dr Andrea Legnani, Chief Geologist: Engineering & Environment

Ministry of Trade & Industry

19. Mr José Romano-Lopez, Senior Economist, Industrial Development Directorate

Ministry of Health & Social Services

20. Mr F. Amulungu, Control Health Inspector

21. Mr H. Kangayi, Chief Health Inspector 

Ministry of Finance - Customs & Excise

22. Mr F.J. Van Der Merwe, Deputy Director, Legal & Technical Services, International Customs Matters

Ministry of Fisheries & Marine Resources
23. Mr Wolfgang Scharm, Adviser

24. Mr Mathias Kashindi, Legal Officer

Ministry of Local Government & Housing

25. Mr Van Der Merwe, Civil Defence Coordinator

City of Windhoek 
26. Mr J. S. Buckle, Assistant City Engineer: Special Projects

27. Mr Piet du Pisani, Assistant City Engineer: Roads, Construction & Contracts

28. Mr Benny Amuenje, Manager (Cleansing)

29. Mr SAP Joubert, Cleansing Section Superintendent

Walvis Bay Municipality

30. Mr André Brümmer, Deputy Town Engineer (Services)

31. Mr Flip Els, Chief Health Inspector

Namibian Ports Authority
32. Captain Mike van der Meer, Port Captain: Walvis Bay, Executive Manager: Port Authority Division

Private Sector

33. Mr Andre Pretorius, Wesco Salvage (Pty)

34. Dr Jamie Pretorius, Health & Environmental Management, Rössing Uranium Limited

35. Mr Mike Everett, Senior Environmentalist, Rössing Uranium Limited

36. Mr Reiner Schneeweiss, Rössing Uranium Limited

37. Mr Fred Solesbury, Geotec Namibia 

Non-Government Organisations
38. Mr Phanuel Kaapama, Head: Advocacy and Policy, Namibia National Chamber of Commerce & Industry

39. Mr Dave Cole, Desert Research Foundation of Namibia

40. Ms Bertchen Kohrs, Earthlife Africa - Namibia Branch
41. Mr Niko Kistingi, Earthlife Africa - Namibia Branch.
� A list of the persons met is attached as Annexe “A”.    


� Article 1(6).





� Article 44.





� It is arguable that the failure of the post-independence government to declare them invalid has tacitly rendered them valid. However, in either case, it is not helpful to the Namibian legal system to invalidate a body of functioning law unless there are compelling reasons for doing so.





� (South African) Act 39 of 1968.





� South West Africa Constitution Amendment Act 95 of 1977.





�This process is somewhat complicated and is discussed in more detail below.





� Article 140(1) of the Constitution. Laws passed between 1977 and 1990 refer to the ‘Executive Committee’. This body has been replaced by the Namibian Cabinet and all references to the Executive Committee should be understood in that light. In some cases specific amendments have changed the reference to “Minister”. 


�This report refers to “South West Africa” to mirror the use of that term in the laws that are being discussed, and to differentiate between the periods before and after independence.





�The Index to the Laws of Namibia, prepared by the Legal Assistance Centre, has been relied upon in 


identifying Transfer Proclamations.   


� The statutory instruments applicable to South West Africa in accordance with the transfer process were variously called “Acts”, “Ordinances”, “Proclamations” and “AG Proclamations” depending on which body or person made them. However, all of the instruments in question were all of the same legal effect.





� Namibia’s Green Plan (1992), page 3.





� Such as in the issuing of mining consents, discussed below. Often interministerial co-operation relies on the good relationships between individual members of those ministries. This is not a secure basis for sufficient co-operation.





� Tarr J. Desktop Survey on Waste Management in Namibia 1996-97, at p 38.





� Final draft of the Bill, 1998.





� Section 31(d).





�  Section 32. 





� (South African) Act, No. 54 of 1956.





� Act 77 of 1969.





� AG Proclamation No. 3 of 1977, as amended.





� Act No. 2 of 1980.





� Section 23. It is suggested that the entrenchment of this rule of English common law may be inappropriate in Namibia with her limited water resources and that, in conjunction with the unequal distribution of other resources, it may have led to skewed access to water resources.





� Section 21(1)





� In GN 991 in Government Gazette 9225 of 18 May 1984.





� Section 21(5).





� Section 23.





� This may well be unconstitutional although the Supreme Court has not made a finding on this particular presumption. In the case of S v Piniro 1991 (NR) 424, 1993 (2) SA 413 NM the Supreme Court held that a reverse onus  (that is, the placing of an onus on the accused to prove innocence rather than on the prosecution to prove guilt) will, in some cases, be a contravention of Article 12 of the Constitution which upholds the right to a fair trial.    





� Section 26.





� Guidelines for the Evaluation of Drinking Water for Human Consumption.  These were approved by the Cabinet of the Transitional Government of National Unity (Cabinet approval 461/85 effective from 1 April 1988).  However, these do not appear to have been promulgated.





� A South African Proclamation.





� Act No. 4 of 1982.





� Section 170(2). It is unusual for second and subsequent offences to attract lower fines than first offences.





� Section 22A of the South African Water Act contains similar provisions. Where the land owner has been called upon to remediate water pollution and has failed or refused to do so, that section allows the director general to remediate the pollution himself and to recover the costs of doing so from anyone who at any time derived a benefit from the polluting activity,  and/or anyone who obtained a benefit from the clean-up.





� Act No. 36 of 1919.





� Act No. 21 of 1988.





� AG No. 14 of 1977.





� Section 111.





� Sections 121 to 125.





� Section 122(b).





   � Section 122(c).





   � Section 132.





  � For example, Section 69(1)(d) and Section 87 (1).





� See below at 4.1.5.





� Regulation 25 (5) (a) to (d).





� By Government Notice No. 99 of 1996, published in Government Gazette No 1311 of 1996.





� Act No. 23 of 1992.


� Regulation 2.





� Regulation 13.





� Regulation 39.





� Regulation 51.





� Regulation 57.





� Tarr op cit at p 38.





�Ordinance No. 37 of 1958.





�Section 3(1)(d).


� Ordinance No. 11 of  1976.





� Section 1(v).





� “Review and revision of Namibia's Environmental Legislation Project” (Preliminary report by Mr Atle Fretheim, Norwegian Ministry of Environment, May 1996) at page 1.





� Section 4 of the Ordinance.





� These include 60 processes that have a significant impact on atmospheric quality. They are listed in Schedule 2 of the Ordinance.





� Section 5.





� Section 10 of the Ordinance.





� Section 10(6)(a).





� Section 10(6)(b).





� Section 14 of the Ordinance, which prescribes the ambit of matters on which the urban local authority may make Regulations.





� Section 23.





� Section 24.





� Section 26.





� These accounts may be established under Section 27 of the Ordinance.





� Section 33 of the Ordinance prescribes the procedure in the event of a contravention of regulations relating to gases emitted by vehicles, as well as penalty for non-compliance.





� Section 34(1).





� Section 35(1).





� Section 40(h).





� Section 41.





� Act No. 36 of 1919.





� Section 122(e) of the Public Health Act.





� Section 125. The specification of the penalty in pounds provides another example of the obsolescence of this Act.





� Section 132.





� Regulation 14.





� Ordinance No. 14 of 1974.





� Act No. 15 of 1973.





� In terms of GN 99/79 in Government Gazette 398 on 25 June 1979. It includes such substances as arsenic and antimony.





� The final draft of the Environmental Management Bill contains a definition of “Hazardous Substance”


which specifically refers to the Ordinance and any other legislation that may be enacted to provide for the control of hazardous substances. This reference clearly assumes the validity of the classification of hazardous substances which will need to be addressed so as to avoid the creation of a loophole in the Environmental Management Bill.





� Section 9(2).





� Section 20(1)(c).





� Section 13(2).





� Section 17(1).


� Act No. 33 of 1992, which entered into force on 1 April 1994.





� Now the Minister of Environment and Tourism 


� Section 49 of the Act. There is a similar provision contained in section 13 of the Petroleum (Exploration and Production) Act No. 2 of 1991. However, the environmental provisions contained in the model petroleum agreement are more comprehensive than those contained in most of the mineral agreements entered into to date. 


� Section 91(f)(ii) and (iii).





� Section 57(i)(b).





� Section 57(i)(c).





� Section 122(2)(b).





� Section 128.





� The Act does not appear to make liability strict, although this section has not been tested in court.





� Section 130.





� Act No. 2 of 1991.





� Section 12(1)(a)(ii).





     � Section 12(2)(b). This requirement will be supplemented by the requirements of the Environmental Management Bill.





� Section 16(b)(ii).





� Section 18(1)(a)(ii).





� Section 21(1)(d).





� Section 76.





� Clause1.1(q).





� Clause 11.16





� Act No. 2 of 1994.





� Section 29(1).





� Section 29(2).





� As published in terms of Section 15(2) of the Namibian Ports Authority Act.





� Chapter 10.1.





� Chapter 9.7.





� Act No. 27 of 1990.


� Section 6(3)(e).





� Section 7(2)(f).





� Act No. 29 of 1992.





� Section 26.





� As set out in Principle 21 of the Stockholm Declaration and Principle 2 of the Rio Declaration.





� These products are set out in a list adopted at the third Meeting of the Parties in Nairobi on 21 June 1991





� Pre-independence Namibia became a party to the United Nations Convention on the Law of the Sea on the basis of a decision of the United Nations Council for Namibia (UNCN) which was established on 19 May 1967 pursuant to UN General Assembly Resolution No. 228.  The UNCN was given various powers, including powers to enter into international treaties on Namibia’s behalf.
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